City of Lemon Grove
City Council Regular Meeting Agenda

Tuesday, September 6, 2016, 6:00 p.m.
Lemon Grove Community Center
3146 School Lane, Lemon Grove, CA

The City Council also sits as the Lemon Grove Housing Authority, Lemon Grove Sanitation District
Board, Lemon Grove Roadway Lighting District Board,
and Lemon Grove Successor Agency

Call to Order
Pledge of Allegiance
Changes to the Agenda
Presentation
September Disaster Preparedness Month Proclamation
Public Comment

(Note: In accordance with State Law, the general public may bring forward an item not scheduled on the
agenda; however, the City Council may not take any action at this meeting. If appropriate, the item will
be referred to staff or placed on a future agenda.)

1. Consent Calendar

(Note: The items listed on the Consent Calendar will be enacted in one motion unless removed from
the Consent Calendar by Council, staff, or the public. ltems that are pulled will be considered at the
end of the agenda.)

A. Approval of Meeting Minutes

August 2, 2016 — Regular Meeting with August 10, 2016 Adjourned meeting
August 16, 2016 — Regular Meeting
Members present: Sessom, Gastil, Jones, Mendoza, and Vasquez

B. City of Lemon Grove Payment Demands

Reference: Gilbert Rojas, Interim Finance Director
Recommendation: Ratify Demands

C Waive Full Text Reading of All Ordinances on the Agenda

Reference: Jim P. Lough, City Attorney

Recommendation: Waive the full text reading of all ordinances included in this
agenda; Ordinances shall be introduced and adopted by title
only

D. Amend Fiscal Year 2016/17 Serious Traffic Offender Program (STOP) Budget
The City Council will consider a resolution at the request of the Sheriff's Department to

amend to the Serious Traffic Offender Program budget in order to purchase a DUI
trailer and schedule traffic related training for new personnel.

Reference: Gilbert Rojas, Interim Finance Director
Recommendation: Adopt Resolution



E. Stormwater Professional Services Agreement with D-MAX Engineering, Inc.

The City Council will consider a resolution approving an agreement with D-MAX
Engineering, Inc. for services related to the City’s Stormwater Program. The proposed
agreement is for a not to exceed amount of $49,750 through June 30, 2017.

Reference: Malik Tamimi, Management Analyst
Recommendation: Adopt Resolution

F. Addendum No. 2 with Nolte Vertical 5 to Provide Construction Support Services on the
Lemon Grove Avenue Realignment Project

The City Council will consider a resolution approving Addendum No. 2 with Nolte
Vertical 5 (NV5) for construction support services with the Lemon Grove Avenue
realignment project. NV5 requested an extension and an increase to the contract
amount by $117,582 to a new total of $572,277.

Reference: Edgar Camerino, Project Manager and Mike James, Assistant City
Manager/Public Works Director
Recommendation: Adopt Resolution

G. Award a Contract to Weathermatic for the Irrigation Controller Replacement Project

The City Council will consider a resolution awarding a contract to Weathermatic for the
irrigation controller replacement project.

Reference: Mike James, Assistant City Manager/Public Works Director
Recommendation: Adopt Resolution

2. Public Hearing to Consider an Appeal AA1-600-0002 of the Development Services Director
Determination Regarding the Denial of a Request to Install Nine Bedrooms (Room addition and
Remodel) to an Existing Five Bedroom House and to Permit the Operation of a Boardinghouse
Located at 2545 Crestline Drive in the Residential Low/Medium Zone

The City Council will conduct a public hearing and consider either adopting a resolution
upholding the determination to deny the installation of nine bedrooms and the operation of a
boardinghouse or adopt a resolution reversing the decision and conditionally approving the
nine bedroom room addition remodel and the operation of a boardinghouse at 2545 Crestline
Drive.

Reference: David De Vries, Development Services Director
Recommendation: Conduct Public Hearing and Adopt a Resolution

3. Guidelines for Community input to City Council
The City Council will consider guidelines for community input to City Council Members.

Reference: Mary Teresa Sessom, Mayor
Recommendation: Discuss and Provide Direction

City Council Oral Comments and Reports on Meetings Attended at the Expense of the City.

(GC 53232.3 (d) states that members of a legislative body shall provide brief reports on meetings
attended at the expense of the local agency at the next regular meeting of the legislative body.)

Department Director Reports (Non-Action items)



Closed Session
Conference with Legal Counsel — Existing Litigation (§ 54956.9)
Case No: 37-2016-00011529-cu-bc-ctl Meek-Barrios, LLC v Adams-Garbiras Developers, LLC

Conference with Legal Counsel - Initiation of litigation pursuant to paragraph (4) of
Subdivision (d) of Section 54956.9:
One Case

Adjournment
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MINUTES OF A MEETING OF
THE LEMON GROVE CITY COUNCIL

August 2, 2016
The City Council also sits as the Lemon Grove Housing Authority, Lemon Grove Sanitation District

Board, Lemon Grove Roadway Lighting District Board, and Lemon Grove
Successor Agency

Call to Order

Members present: Mayor Mary Sessom, Mayor Pro Tem George Gastil, Councilmember Jerry Jones,
Councilmember Jennifer Mendoza, and Councilmember Racquel Vasquez.

Members absent: None.

City Staff present: Lydia Romero, City Manager, David DeVries, Development Services Director,
Daryn Drum, Division Fire Chief, Tim Gabrielson, City Engineer; James P. Lough, City Attorney; Mike
James, Public Works Director; Lt. May, Sheriff's Department, Gilbert Rojas, Interim Finance Director;
Rick Sitta, Fire Chief; and Laureen Ryan Ojeda, Administrative Analyst.

Changes to the Agenda

Mayor Sessom provided the following changes to the order of the agenda. The closed session will be
conducted before item No. 2, and item No. 2 will be renumbered item No. 8. ltem No. 5 will go before
item No. 4.

Presentations

Mayor Sessom presented Chief Rick Sitta, Heartland Fire and Rescue a proclamation for his
years of service.

Introduction of Cris Briseno Sanitation Department Tech .
Public Comment
Carl Finster and Pam Vandervliet commented on the condition of Hibiscus Drive.

Vanessa Villasenor commented on the construction project along Golden Avenue and the
adjacent sidewalk.

1. Consent Calendar

A. Approval of City Council Minutes
June 2, 2016 Regular Meeting
Ratification of Payment Demands
Waive Full Text Reading of All Ordinances and Resolutions on the Agenda
Denial of Claim
League of California Cities Annual Conference and Voting Delegate
Acceptance of the Community Development Block Grant (CDBG) 2016
Street Rehabilitation and ADA Pedestrian Curb Ramps Project

mmoow

Action: Motion by Councilmember Jones, seconded by Councilmember Mendoza, to
approve the Consent Calendar passed, by the following vote:
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Ayes: Gastil, Jones, Mendoza, Vasquez
Absent;: Sessom

Resolutipn No. 2016-3448: Resolution of the City Council of the City of Lemon Grove,
California Designating Mayor Mary Teresa Sessom as the City of Lemon Grove's Voting
Delegate for the 2016 League of California Cities Annual Business Meeting

Resolution No. 2016-3449: Resolution of the City Council of the City of Lemon Grove,
California Accepting the Community Development Block Grant (CDBG) 2016 Street
Rehabilitation and ADA Pedestrian Curb Ramps Project (Contract No. 2016-18) as Complete

3. General Plan Update Timeline Extension

David De Vries reported that ass of July 2016, Cal Poly San Luis Obispo's Design Studio team
completed a public outreach program and prepared an internal draft community profile and General
Plan Update. Staff is requesting a one-year extension to the General Plan Update adoption in order
to allow for coordination with the Downtown Village Specific Plan Expansion and the Climate Action
Plan that are both projected to be completed in 2017. The extension will also provide additional time
to explore alternative land use scenarios and provide increased public outreach and coordination
with property owners affected by the General Plan Update

Public Speaker(s)
There were no requests from the public to speak.

After the discussion, staff was directed to bring the climate action plan to Council throughout the
process.

5. Approve an Agreement with Dexter Wilson Engineering, Inc. to Update the Sewer
System Master Plan

Mike James stated that in 2006, the City contracted with Boyle Engineering Corporation to
Create a sanitary sewer system master plan (master plan) study. The purpose of the master
plan is to serve as a planning document to evaluate the capacity of the existing collection
system, determine improvement needs under future build-out conditions, develop a capital
improvement program (CIP) based on those needs, and model future program needs through
while performing on-going inspection, maintenance and video recording of the entire sewer
collection system.

In 2009, district staff began a master plan update, however, the process was not completed.
With the recent inclusion of Rick Engineering, staff is now better positioned to fully evaluate and
update the master plan.

Action: Motion by Board Member Jones, seconded by Board Member Gastil, to adopt the
resolution passed, by the following vote:

Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez
Resolution No. 2016 - 282: Resolution of the District Board of the Lemon Grove Sanitation

District Approving an Agreement with Dexter Wilson Engineering, Incorporated to Update the
Sewer System Master Plan



4. Amendment to the Agreement with NBS Government Finance Group for the
Sanitation District Rate Study

Mike James explained that the current agreement with NBS outlines 11 tasks that were to be
performed. As was discussed during the May 39 District Board meeting, the consultant
completed a large portion of those tasks. The remaining work primarily focused on finalizing the
rate study and meeting the requirements 1o adhere to Proposition 218 noticing.

The District Board first discussed this option when considering alternatives to staff's
recommendation on May 3, 2016. The central premise of this option would immediately end the
agreement with NBS, At that time, the final invoice will be processed. The estimated remaining
cost payable to NBS equals $1,960.00, which brings the total amount paid to NBS equal 1o
$16 325 27, After which, staff will immediately begin the advertisement process of a new
request for proposals (RFP) to seek another consuitant to perform a five year sanitation district
rate study for the years Fiscal Year 2017-1 8 thraugh Fiscal Year 2021-22.

The benefits of this option include re-evaluating the revenues/expenditures for a new five year
period, selecting another consultant that may perform said work with a different methodology,
incorporating the Proposition 218 noticing process into the five year study, and creating a new

REP that includes additional work items that the District Board expressed an interest in
performing.

The drawbacks include extending the amount of time and funds to complete the sanitation
district rate study, possibly increasing the redundancy with work performed in a relatively short
amount of time, and re-advertising does not guarantee that the methodology will not be similar
to process that a different consultant may perform.

The second option discussed by the District Board augments the existing agreement with NBS
to include a connection fee analysis that can be fulfilled within the same duration of the original
agreement while still reducing the total agreement cost. This option will results in an additional
cost payable to NBS of $11,285.00, which brings the total amount payable equal to $25,630.27.

The benefits of this option includes reducing the total agreement cost, creating a connection fee
analysis that, if accepted, can be quickly implemented, and it will still yield a completed five year
rate study that the District Board can still utilize from FY 2017-18 through FY 2020-21.

The drawbacks include adding a task to the existing scope of work and not completing
Proposition 218 noticing which district staff will still have to perform in the future.

Action: Motion by Board Member Jones, seconded by Board Member Gastil, to adopt the
resolution with the second option passed, by the following vote:

Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez

Resolution No. 2016 — 281: Resolution of the District Board of the Lemon Grove Sanitation
District Amending a Professional Services Agreement with NBS Government Finance Group for
the Sanitation District Rate Study (Contract No. 2016-01)

After adopting a resolution amending the contract with NBS adding the connection fee study,
the Lemon Grove Sanitation District Board then directed staff to continue to work with NBS to
determine if they are interested in providing an alternative commercial sewer rate structure and
if so how much will they propose that work will cost. Staff should then return to the District
Board with NBS’ proposal for consideration.



6. Engineering and Traffic Study and Speed Zone Update on Various Streets in
Lemon Grove

Tim Gabrielson explained that the California Vehicle Code (CVC) establishes minimum and
maximum prima facie speed limits for all streets in the State. The minimum prima facie speed
limit is 25 miles per hour (MPH) and the maximum speed limit is 65 MPH and an engineering
and traffic survey (E&TS) is required to change the prima facie and/or update various speed
limits in the City.

Because no strests in Lemon Grove qualify for the maximum speed, all prima facie speed limits
in the City are established at 25 MPH unless speed limit changes are adopted by City Council
based upon an approved E&TS and a City Council resolution.

On August 5, 2008, City Council adopted Resolution No. 2815 establishing speed limits on
various roadway segments in the City based upon an approved E&TS. This E&TS was valid for
five years per the CVC and therefore, an updated E&TS is required to confirm and update
speed limits on various City streets.  Staff has completed the required E&TS, including the
elements addressed above and 29 street segments were analyzed. The studies resulted in a
recommendation to modify the speed limits on four street segments throughout the City.

Staff recommends modifying the following street segment speed limits by resolution:

Existing

Street Name Segment Posted Proposed Change

MPH in MPH

MPH

Madera Street Massachusetts to 69" St. 40 35 -5
Federal Blvd. College PI. to MacArthur
{northbount) Dr. 45 40 -5
Federal Blvd. College PI. to MacArthur
(southbound) Dr. 45 40 -5
Lemon Grove Ave, Lincoln St. to San Miguel 45 40 5
{(northbound) Ave.

These proposed speed limits are determined by analyzing the average rate of speed traveled by
85 percent of motorists on those specific street segments. California law requires that posted
speeds be consistent with the 85 percentile rate in order to utilize radar enforcement of speead
limits. The remaining City sireet segment speed limits are proposed to remain the same.

Public Speaker(s)
John L. Wood commented on vehicle speed along Central Avenue.

Action: Motion by Councilmember Jones, seconded by Councilmember Mendoza, to
adopt the resolution passed, by the following vote:

Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez

Resolution No. 2016-3452: Resolution of the Lemon Grove City Council Accepting the
Engineering and Traffic Survey and Confirming and Updating Speed Limits on Various Streets
in Lemon Grove in Conformance with Lemon Grove Municipal Code Section 10.12.01

After adopting a resolution accepting the engineering and traffic study the City Council directed
staff to conduct further research regarding three locations. First, site #7 Central Avenue (from
Federal to Massachusetts). Second, site #18 Massachusetts Avenue (from Broadway to
Madera). Third, site #20 Mt Vernon Avenue (from 69" to Massachusetts) Then return to the
City Coungil with a summary of staff's findings and recommendation.



7. Response to San Diego County Grand Jury Report: “East County Cities Lack of
Response to Homelessness”

Lydia Romero explained that the City of Lemon Grove received a report entitled “East County
Cities Lack of Response to Homelessness” that was released to the public on June 8, 2016.

The Grand Jury makes the assertion that the East County Cities have marginal involvement in
homeless issue and recommends that the East County Cities join the Regional Continuum of
Care Council, a non-profit group and coordinate homeless related activities in the areas of
prevention, shelter and transitional housing among the East County Cities.

Per State statute, Lemon Grove is required to respond to the Grand Jury’s findings and
recommendations no later than 90 days after the Report is made public.

Public Speaker(s)
Brenda Hammond commented on being homeless in East County.

After the discussion, direction was given to add the following comments to the response; Lemon
Grove elected leaders and City staff meet with local faith community regarding homelessness in
Lemon Grove, including the Sage Project’s evaluation of homeless issues in the City.

Closed Session

Conference with Legal Counsel — Existing Litigation pursuant to Government Code
Subdivision (a) of Section 54956.9: Guillen v Ig et al Case # 37-2016-00005522-CU-EI-
CTL

Conference with Legal Counsel — Anticipated Litigation Significant exposure to litigation
pursuant to paragraph (2) or (3) of subdivision (d) of Section 54956.9:
Two Cases

Closed Session Report: Reportable action Guillen v Ig et al Case # 37-2016-00005522-
CU-EI-CTL settled in the amount of $1,667.33.

8. Authorization for Placement of Property Liens

Lydia Romero explained that the City of Lemon Grove Municipal Code (LGMC) Section
1.24.030 provides the authority to issue administrative citations for violations of the LGMC.
Chapter 1.24 of the LGMC provides for escalating fines and late payment penalties for
noncompliance and eventually, property liens. The purpose of a lien is to recover the civil fines
and late payment and interest penalties after a person fails to pay fines within the thirty day time
limit. The County of San Diego Tax Assessor requires liens be filed no later than August 10"
every year in order to complete the tax rolls.

This item is continued from the July 16, 2016 City Council meeting, staff is recommending two
properties for property liens that have accurnulated code enforcement fines and late payment
penalty charges in amounts exceeding $2,000 and the properties remain in violation. The
properties are located at 7441 Broadway ane 7439 Broadway.

Public Speaker(s)
Tim McCandless commented on the properties located at 7441 Broadway and 7439 Broadway.

Action: Motion by Councilmember Jones, seconded by Councilmember Mendoza, to
adopt the resolutions passed, by the following vote:
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Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez

Resolution No. 2016 —3450: Resolution of the City Council of the City of Lemon Grove,
California Approving the Report for the Placement of a Property Lien and Assessing the Cost Of
Fines with Late Penalties and Any Costs Associated with Fine Recovery and Efforts to Abate
the Violation at 7441 Broadway Pursuant to the City of Lemon Grove Municipal Code Chapter
1.24

Resolution No. 2016-3451: Resolution of the City Council of the City of Lemon Grove,
California Approving the Report for the Placement of a Property Lien and Assessing the Cost of
Fines with Late Penalties and Any Costs Associated with Fine Recovery and Efforts to Abate

the Violation at 7439 Broadway Pursuant to the City of Lemon Grove Municipal Code Chapter
1.24

City Council Oral Comments and Reports on Meetings Attended at the Expense of the
City. (GC 53232.3 (d))
Councilmember Jones attended a tour of the MTS facilities and Metro Wastewater meetings.

Councilmember Mendoza attended the community clean-up event, Paws in the Park, and
National Night out.

Councilmember Vasquez attended Assemblywoman Weber’s recognition event of the Lemon
Grove School District students with perfect attendance, Local Agency Formation Committee
meeting, and National Night Out.

Mayor Pro Tem Gastil attended a MTS meeting, NAACP Mayors event, as Mayor Pro Tem, and
the ribbon cutting for Mariposa Lane.

Mayor Sessom attended SANDAG and Airport Authority.
City Manager and Department Director Reports

Tim Gabrielson reported that Helix Water District with be removing the last of the cast iron along
Lemon Grove Avenue.

Daryn Drum thanked the Mayor for Chief Sitta's proclamation.
Lt. May thanked the City Council for their support.

James Lough noted that this meeting will be adjourned to August

Meeting adjourned to August 10, 2016 at 6:00
There being no further business to come before the City Council, Housing Authority, Sanitation

District Board, Lemon Grove Roadway Lighting District Board, and the Lemon Grove Successor
Agency the meeting was adjourned at 8:50 p.m.

Adjourned Meeting of the City Council meeting of Tuesday, August 2, 2016 at 6:00 p-m.



Members present: Mayor Mary Sessom, Mayor Pro Tem George Gastil, Councilmember Jerry Jones,
Councilmember Jennifer Mendoza, and Councilmember Racquel Vasquez.

Members absent: None

Staff present. James P. Lough, City Attorney and Lydia Romero, City Manager.

1. Citizens’ Initiative to add the Medical Marijuana Regulatory Ordinance to the
Lemon Grove Municipal Code Certified as Sufficient by the San Diego County
Registrar of Voters

Mr. Lough provided an overview on the events regarding the marijuana initiative.

Public Speaker(s)

Lorenzo Higley representing CASA and Cynara Velasquez representing Citizens for Patient
Rights.

Action: Motion by Councilmember Jones, seconded by Councilmember Mendoza, to
adopt the resolutions passed, by the following vote:

Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez

Resolution No. 2016-3453: A Resolution of the City Council of the City of Lemon Grove,
California, Ordering the Submission to the Qualified Electors of the City at the General
Municipal Election to be Held On November 8, 2016, an Ordinance to Rescind the Prohibition
Of Marijuana Dispensaries and Add the Medical Marijuana Regulatory Ordinance to the Lemon
Grove Municipal Code

Resolution No. 2016-3454: A Resolution of the City Council of the City of Lemon Grove,
California, Setting Priorities for Filing Written Arguments Regarding an Ordinance to Rescind
the Prohibition of Marijuana Dispensaries and Add the Medical Marijuana Regulatory Ordinance
to the Lemon Grove Municipal Code and Directing the City Attorney to Prepare an Impartial
Analysis

Resolution No. 2016-3455: A Resolution of the City Council of the City of Lemon Grove,
California, the November 8, 2016, Election Filing of Rebuttal Arguments for City Measures City
Measures

Meeting adjourned 6:15 p.m.
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MINUTES OF A MEETING OF
THE LEMON GROVE CITY COUNCIL

August 16, 2016
The City Council also sits as the Lemon Grove Housing Authority, Lemon Grove Sanitation District
Board, Lemon Grove Roadway Lighting District Board, and Lemon Grove
Successor Agency

Call to Order

Members present: Mayor Mary Sessom, Mayor Pro Tem George Gastil, Councilmember Jerry Jones,
Councilmember Jennifer Mendoza, and Councilmember Racquel Vasquez.

Members absent: None.

City Staff present: Lydia Romero, City Manager, David DeVries, Development Services Director;
Daryn Drum, Division Fire Chief; James P. Lough, City Attorney; Mike James, Public Works Director;
Lt. May, Sheriff's Department; Gilbert Rojas, Interim Finance Director; and Laureen Ryan Ojeda,
Administrative Analyst.

Presentations

Mayor Sessom presented a Certification of Appreciation to Sgt. Michelle McPhail, San Diego
County Sherriff's Department.

Public Comment
John L. Wood commented on the flag at the Toyota dealership.

Lani Stacks commented the Lemon Grove Pet Store.

1. Consent Calendar

A. Approval of City Council Minutes (removed from the action)

B. Ratification of Payment Demands

C. Waive Full Text Reading of All Ordinances and Resolutions on the Agenda

D. Award a Contract to Bear Electrical Solutions, Incorporate for Traffic Signal and
Communications System Maintenance, Emergency Repairs, and Related Construction
Service

E. Award a Contract to Statewide Stripes, Incorporated for Citywide Street Legend
Painting

Action: Motion by Councilmember Jones, seconded by Councilmember Vasquez, to
approve the Consent Calendar without the August 2, 2016 City Council minutes that are
to be revised and brought back for approval passed, by the following vote:

Ayes: Sessom, Gastil, Jones, Mendoza, Vasquez

2. Overview Presentation of the Connect Main Street Project

David De Vries provided a presentation of the Connect Main Street Project. He noted hat on
July 19, 2016, the City Council provided direction to staff to present an overview of the Connect
Main Street Project concept accepted on August 4, 2015.
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The City received a SANDAG Smart Growth Incentive Program grant to fund the design and
related technical studies for the Main Street Promenade Extension Planning Project (now
named “Connect Main Street”).

The project is an approximate two-mile-long corridor adjacent to the Orange Line of the MTS
trolley system that runs from Broadway to the south end of the City and includes walking and
biking paths and park related activity areas.

On August 4, 2015, the City Council accepted the proposed project concept and directed staff to
prepare a General Plan Amendment to incorporate the concept into the General Plan. A draft
General Plan amendment creating a new Special Treatment Area for the Connect Main Street
project and related project deliverables will be provided at a future City Council meeting for
consideration.

Public Speaker(s)
There were no requests from the public to speak.

After discussion, the City Council suggested that future improvements within the corridor should
prioritize pedestrian paths and connections, creek restoration, and basic infrastructure
improvements.

City Council Oral Comments and Reports on Meetings Attended at the Expense of the
City. (GC 53232.3 (d))

Councilmember Jones attended an Assistant Leadership Team meeting.

Councilmember Mendoza attended an Assistant Leadership Team meeting and the Resident
Leadership Team meeting, a SANDAG Planning Committee Meeting, the Lemon Grove Clergy
Association meeting and the League of California Cities luncheon.

Mayor Pro Tem Gastil met with the Counsel General of Mexico and attended the LA/SD/SLO
Rail Corridor Agency meeting.

City Manager and Department Director Reports

David De Vries reported that there will be a Downtown Village Specific Plan workshop Saturday
August 27 frorm 10:00 to 12:00, the consultants will also survey at Concerts in the Park and in
the Promenade Park next Wednesday 3:00 to 5:00. Also, there will be a community survey and
a business survey available on the City website.

Lt. May thanked the Mayor and Councilmembers for Sgt. McPhail proclamation and announced
that there will be a visit from “Hug the Police” a north county agency, in September.

Chief Drum reported that at 7:02 p.m. the Lemon Grove Fire station was dispatched to the San
Bernardino fire.

Adjournment

There being no further business to come before the City Council, Housing Authority, Sanitation
District Board, Lemon Grove Roadway Lighting District Board, and the Lemon Grove Successor
Agency the meeting was adjourned at 7:15 p.m.

@%'u’m/ fi;(;////'('/k!
Susan Garcia, City Clerk
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City of Lemon Grove Demands Summary

Approved as Submitted:

Gilbert Rajas, Interim Finance Director
For Council Meeting: 09/06/16
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LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

ItemNo. 1D
Mtg. Date _ September 6, 2016
Dept. __Finance

Item Title: Amend Fiscal Year 2016/17 Serious Traffic Offender Program (STOP) Budget
Staff Contact:  Gilbert Rojas, Interim Finance Director

Recommendation:

Adopt a resolution Amending the Fiscal Year 2016/17 Budget for the Serious Traffic Offender
Program (STOP).

Item Summary:

The Sheriff Department is requesting an amendment to the Serious Traffic Offender Program

(STOP) Budget in order to purchase a DUI trailer and schedule traffic related training for new
personnel.

Fiscal Impact:

The Serious Traffic Offender Program Fund as of June 30, 2016 had a $36,614 cash balance. It
is estimated that with the purchase of a DUI trailer and traffic related training expenses the Fund
will end the 2016-17 fiscal year with approximately $19,000.

Environmental Review:

Not subject to review [ ] Negative Declaration
[ ] Categorical Exemption, Section [] Mitigated Negative Declaration

Public Information:

X None [] Newsletter article [] Notice to property owners within 300 ft.
[ ] Notice published in local newspaper [] Neighborhood meeting
Attachments:

A. Staff Report

B. Resolution



Attachment A

LEMON GROVE CITY COUNCIL
STAFF REPORT
ItemNo. 1D

Mtg. Date _ September 6, 2016

Item Title: Amend Fiscal Year 2016/17 Serious Traffic Offender Program (STOP) Budget
Staff Contact:  Gilbert Rojas, Interim Finance Director

Discussion:

The Sheriff Department is currently using a 20 plus year old trailer that was converted and
modified to assist in DUI check points within Lemon Grove. This trailer does not lend itself to the
efficient operation needed at the checkpoints. The Lemon Grove substation staff has researched
trailers available and concluded that the purchase of a new trailer will be more efficient and
improve safety of staff. In order for the Sheriff Department to be responsible for the long term
maintenance of this trailer, the City will donate the trailer to the County of San Diego.

In addition, due to the retirement and turnover within Lemon Grove Sheriff Department's traffic
personnel, staff is requesting funds for traffic related activities.

Conclusion:

The amendment being requested is for $10,500 to purchase a DUI trailer and $4,000 to fund
traffic related training. Funds used to purchase the DUI trailer and fund training are specifically
restricted to fund law enforcement traffic related activities.



Attachment B

RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE, CALIFORNIA
AMENDING THE CITY OF LEMON GROVE BUDGET FOR FISCAL YEAR 2016-17 AND
AUTHORIZING EXPENDITURES THERETO

WHEREAS, on June 21, 2016, the City Council adopted Resolution No. 2016-3433
approving the Consolidated Budget for Fiscal Year 2016-17; and

WHEREAS, the San Diego County Sheriff's Department contracts with the City of Lemon
Grove to provide safety services; and

WHEREAS, the Sheriff Department periodically conducts DUI checkpoints within Lemon
Grove; and

WHEREAS, the Sheriff Department has need for a trailer to assist in the efficiency and
safety in conducting the checkpoints; and

WHEREAS, the Sheriff Department maintenance division will be responsible for long term
maintenance on the trailer provided that the City donates the trailer to the County.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Lemon Grove,
California hereby:

1. Approves the Budget Amendment; and

2. Authorizes the City Manager to proceed with donation of the DUI trailer to the County
of San Diego;

11
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LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

Mtg. Date September 6. 2016
Dept. Development Services

Item Title: Stormwater Professional Services Agreement with D-MAX Engineering, Inc.

Staff Contact: Malik Tamimi, Management Analyst

Recommendation:

Adopt a resolution (Attachment A) approving an agreement for professional services with D-
MAX Engineering, Inc. for services related to the City’s Stormwater Program.

Item Summary:

The Regional Water Quality Control Board (RWQCB) through its Stormwater Municipal Permit
requires the City to complete a number of tasks described in the Jurisdictional Runoff Management
Plan (JRMP) during Fiscal Year 2016-17. These tasks include outfali monitoring, industrial,
commercial and municipal field inspections, and structural best management practices
maintenance verification and inspections. In addition to the JRMP, the City is required to
implement its section of the San Diego Bay Watershed Water Quality Improvement Plan. The City
has contracted with D-MAX Engineering, Inc. (D-MAX) in previous years to assist the City in
meeting the requirements of the State’s Mandated Stormwater Permit. The City's current contracts
for the above mentioned services expired in Fiscal Year 2015-16. City staff recommends
continuing the contract with D-MAX to assist City staff with meeting these permit requirements. The
proposed agreement is for a not to exceed amount of $49,750 through June 30, 2017. This amount
would exceed the $30,000 threshold for staff's approval of professional services agreements.
Funds were allocated this fiscal year within Fund 26 Storm Water Program to support the D-MAX
agreement. City staff recommends that the City Council adopt a resolution approving this
agreement for professional services.

Fiscal Impact:

The total contract amount for this professional services agreement is not to exceed Forty-Nine
Thousand Seven Hundred Fifty Dollars ($49,750.00) and is supported through Fund 26 Storm
Water Program. -

Environmental Review:
X Not subject to review [ ] Negative Declaration

[ Categorical Exemption, Section [ ] Mitigated Negative Declaration

Public Information:

<] None [ ] Newsletter article [] Notice to property owners within 300 ft.
[ ] Notice published in local newspaper [ ] Neighborhood meeting
Attachments:

A. Resolution



Attachment A

RESOLUTION NO. 2016-__

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE, CALIFORNIA
APPROVING AN AGREEMENT FOR PROFESSIONAL SERVICES WITH D-MAX
ENGINEERING, INC. FOR STORMWATER SERVICES

WHEREAS, the Regional Water Quality Control Board (RWQCB) adopted Order No.
R9-2013-0001 (Permit) replacing the previously issued stormwater permit Order No. R9-2007-
0001; and

WHEREAS, the Permit went into effect on June 27, 2013; and

WHEREAS, the Permit required the City to develop a Jurisdictional Runoff Management
Program (JRMP) no later than June 27, 2015, which the City completed; and

WHEREAS, the City is required to conduct outfall monitoring, industrial, commercial and
municipal inspections, and structural best management practices verification and inspections
within Fiscal Year 2016-17; and

WHEREAS, the City is also required to implement the San Diego Bay Watershed Water
Quality Improvement Plan; and

WHEREAS, the City has contracted with D-MAX Engineering, Inc. (D-MAX) to provide
the aforementioned support through June 30, 2016; and

WHEREAS, the City’s existing contracts with D-MAX for the above mentioned support
expired in Fiscal Year 2015-16; and

WHEREAS, the City has requested a stormwater services agreement to continue
contracting with D-MAX to meet the Permit requirements through June 30, 2017; and

WHEREAS, Funds have been allocated within Fund 26 Storm Water Program to support
the expense to provide said services by D-MAX with a not to exceed amount of $49,750.00.

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Lemon
Grove, California, hereby:

1. Approves an Agreement with D-MAX (Exhibit 1) for professional services for
stormwater services support; and

2. Authorizes the City Manager or designee to execute said agreement.

1111
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Attachment A — Exhibit 1

AGREEMENT FOR
PROFESSIONAL STORMWATER SERVICES SUPPORT

THIS AGREEMENT is approved and effective upon the date of the last signature, by and
between the CITY OF LEMON GROVE, a municipal corporation (the “CITY”), and D-Max
Engineering, Inc., a water and environmental sciences firm (the “CONSULTANT").

RECITALS

WHEREAS, the CITY desires to employ a CONSULTANT to provide professional stormwater
services support that includes outfall monitoring, industrial, commercial, municipal inspections,
structural best management practices maintenance verification and inspections, and water
quality improvement plan support for the CITY.

WHEREAS, the CITY has determined that the CONSULTANT is qualified by experience and
has the ability to perform the services desired by the CITY, and the CONSULTANT is willing to
perform such services.

NOW, THEREFORE, THE PARTIES HERETO DO MUTUALLY AGREE AS FOLLOWS:

1. ENGAGEMENT OF CONSULTANT. The CITY hereby agrees to engage the
CONSULTANT and the CONSULTANT hereby agrees to perform the services hereinafter set
forth in accordance with all terms and conditions contained herein.

The CONSULTANT represents that all services required hereunder will be performed directly by
the CONSULTANT or under direct supervision of the CONSULTANT.

2. SCOPE OF SERVICES. The CONSULTANT will perform services set forth in Exhibit A.

The CONSULTANT can expect to perform outfall monitoring, industrial, commercial, municipal
inspections, structural best management practices maintenance verification and inspections,
and water quality improvement plan support. This will involve the technical review of various
stormwater documents and involve site visits and field inspections.

The CONSULTANT shall be responsible for all research and reviews related to the work and
shall not rely on CITY personnel for such services, except as authorized in advance by the
CITY. The CONSULTANT shall participate in meetings if required by a task order to keep staff
advised of the progress on the project.

The CITY may unilaterally, or upon request from the CONSULTANT, from time to time reduce
or increase the Scope of Services to be performed by the CONSULTANT under this Agreement
per project. Upon doing so, the CITY and the CONSULTANT agree to meet in good faith and
confer for the purpose of negotiating a corresponding reduction or increase in the compensation
associated with said change in services.

3. PROJECT COORDINATION AND SUPERVISION. Malik Tamimi, Management Analyst, is
hereby designated as the Project Manager for the CITY and will monitor the progress and
execution of this Agreement. The CONSULTANT shall assign a single Project Manager to
provide supervision and have overall responsibility for the progress and execution of this
Agreement for the CONSULTANT. Arsalan Dadkhah, Ph. D., PE is hereby designated as the
Project Manager for the CONSULTANT.

4. COMPENSATION AND PAYMENT. The compensation for the CONSULTANT shall be
based on monthly billings covering actual work performed. Billings shall include labor
classifications, respective rates, hours worked and reimbursable expenses, if any. The total
cost for all work described within Exhibit A shall not exceed FORTY-NINE THOUSAND SEVEN
HUNDRED FIFTY DOLLARS ($49,750.00) without prior written authorization from the CITY for
twelve months of service. Monthly invoices will be processed for payment and remitted within




Attachment A — Exhibit 1

thirty (30) days from receipt of invoice, provided that work is accomplished consistent with
Exhibit A as determined by the CITY.

On an annual basis, the CONSULTANT may request an increase in the schedule of fees of no
more than the increase in the Consumer Price Index for the previous one year period.

The CONSULTANT shall maintain all books, documents, papers, employee time sheets,
accounting records, and other evidence pertaining to costs incurred and shall make such
materials available at its office at all reasonable times during the term of this Agreement and for
three (3) years from the date of final payment under this Agreement, for inspection by the CITY
and for furnishing of copies to the CITY, if requested.

5. LENGTH OF AGREEMENT. This Agreement will last through June 30, 2017 from the
executed date of the Agreement or until all work has been completed by the CONSULTANT and
accepted by the CITY, whichever occurs first.

6. DISPOSITION AND OWNERSHIP OF DOCUMENTS. The Memoranda, Reports, Maps,
Drawings, Plans, Specifications and other documents prepared by the CONSULTANT for this
Project, whether paper or electronic, shall become the property of the CITY for use with respect
to this Project, and shall be turned over to the CITY upon completion of the Project, or any
phase thereof, as contemplated by this Agreement.

Contemporaneously with the transfer of documents, the CONSULTANT hereby assigns to the
CITY and CONSULTANT thereby expressly waives and disclaims, any copyright in, and the
right to reproduce, all written material, drawings, plans, specifications or other work prepared
under this Agreement, except upon the CITY’s prior authorization regarding reproduction, which
authorization shall not be unreasonably withheld. The CONSULTANT shall, upon request of the
CITY, execute any further document(s) necessary to further effectuate this waiver and
disclaimer.

The CONSULTANT agrees that the CITY may use, reuse, alter, reproduce, modify, assign,
transfer, or in any other way, medium or method utilize the CONSULTANT'’s work product for
the CITY’s purposes, and the CONSULTANT expressly waives and disclaims any residual
rights granted to it by Civil Code Sections 980 through 989 relating to intellectual property and
artistic works.

Any modification or reuse by the CITY of documents, drawings or specifications prepared by the
CONSULTANT shall relieve the CONSULTANT from liability under Section 14 but only with
respect to the effect of the modification or reuse by the CITY, or for any liability to the CITY
should the documents be used by the CITY for some project other than what was expressly
agreed upon within the Scope of this project, unless otherwise mutually agreed.

7. INDEPENDENT CONSULTANT. Both parties hereto in the performance of this Agreement
will be acting in an independent capacity and not as agents, employees, partners or joint
venturers with one another. Neither the CONSULTANT nor the CONSULTANT'S employees
are employees of the CITY and are not entitled to any of the rights, benefits, or privileges of the
CITY’s employees, including but not limited to retirement, medical, unemployment, or workers’
compensation insurance.

This Agreement contemplates the personal services of the CONSULTANT and the
CONSULTANT'’s employees, and it is recognized by the parties that a substantial inducement to
the CITY for entering into this Agreement was, and is, the professional reputation and
competence of the CONSULTANT and its employees. Neither this Agreement nor any interest
herein may be assigned by the CONSULTANT without the prior written consent of the CITY.
Nothing herein contained is intended to prevent the CONSULTANT from employing or hiring as
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many employees, or subcontractors, as the CONSULTANT may deem necessary for the proper
and efficient performance of this Agreement. All agreements by CONSULTANT with its
subcontractor(s) shall require the subcontractor to adhere to the applicable terms of this
Agreement.

8. CONTROL. Neither the CITY nor its officers, agents or employees shall have any control
over the conduct of the CONSULTANT or any of the CONSULTANT’s employees except as
herein set forth, and the CONSULTANT expressly agrees not to represent that the
CONSULTANT or the CONSULTANT's officers, agents, or employees are in any manner
officers, agents, or employees of the CITY. It is understood that the CONSULTANT, its officers,
agents, and employees are as to the CITY wholly independent consultants and that the
CONSULTANT's obligations to the CITY are solely such as are prescribed by this Agreement.

9. COMPLIANCE WITH APPLICABLE LAW. The CONSULTANT, in the performance of the
services to be provided herein, shall comply with all applicable State and Federal statutes and
regulations, and all applicable ordinances, rules and regulations of the CITY OF LEMON
GROVE, whether now in force or subsequently enacted. The CONSULTANT, and each of its
subcontractors, shall obtain and maintain a current CITY OF LEMON GROVE business license
prior to and during performance of any work pursuant to this Agreement.

10. LICENSES, PERMITS, ETC. The CONSULTANT represents and covenants that it has all
licenses, permits, qualifications, and approvals of whatever nature that are legally required to
practice its profession. The CONSULTANT represents and covenants that the CONSULTANT
shall, at its sole cost and expense, keep in effect at all times during the term of this Agreement,
any license, permit, or approval which is legally required for the CONSULTANT to practice its
profession.

11. STANDARD OF CARE. The CONSULTANT, in performing any services under this
Agreement, shall perform in a manner consistent with that level of care and skill ordinarily
exercised by members of the CONSULTANT'’s trade or profession currently practicing under
similar conditions and in similar locations. The CONSULTANT shall take all special precautions
necessary to protect the CONSULTANT's employees and members of the public from risk of
harm arising out of the nature of the work and/or the conditions of the work site.

Unless disclosed in writing prior to the date of this Agreement, the CONSULTANT warrants to
the CITY that it is not now, nor has it within the preceding five (5) years, been debarred by a
governmental agency or involved in debarment, arbitration or litigation proceedings concerning
the CONSULTANT's professional performance or the furnishing of materials or services relating
thereto.

The CONSULTANT is responsible for}identifying any unique products, treatments, processes or
materials whose availability is critical to the success of the project the CONSULTANT has been
retained to perform, within the time requirements of the CITY, or, when no time is specified, then
within a commercially reasonable time. Accordingly, unless the CONSULTANT has notified the
CITY otherwise, the CONSULTANT warrants that all products, materials, processes or
treatments identified in the project documents prepared for the CITY are reasonably
commercially available. Any failure by the CONSULTANT to use due diligence under this sub-
paragraph will render the CONSULTANT liable to the CITY for any increased costs that result
from the CITY's later inability to obtain the specified items or any reasonable substitute within a
price range that allows for project completion in the time frame specified or, when not specified,
then within a commercially reasonable time.

12. NON-DISCRIMINATION PROVISIONS. The CONSULTANT shall not discriminate against
any employee or applicant for employment because of age, race, color, ancestry, religion, sex,
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sexual orientation, marital status, national origin, physical handicap, or medical condition. The
CONSULTANT will take positive action to insure that applicants are employed without regard to
their age, race, color, ancestry, religion, sex, sexual orientation, marital status, national origin,
physical handicap, or medical condition. Such action shall include but not be limited to the
following: employment, promotion, demotion, transfer, recruitment or recruitment advertising,
layoff or termination, rates of pay or other forms of compensation, and selection for training,
including apprenticeship. The CONSULTANT agrees to post in conspicuous places available to
employees and applicants for employment any notices provided by the CITY setting forth the
provisions of this non-discrimination clause.

13. CONFIDENTIAL INFORMATION. The CITY may from time to time communicate to the
CONSULTANT certain confidential information to enable the CONSULTANT to effectively
perform the services to be provided herein. The CONSULTANT shall treat all such information
as confidential and shall not disclose any part thereof without the prior written consent of the
CITY. The CONSULTANT shall limit the use and circulation of such information, even within its
own organization, to the extent necessary to perform the services to be provided herein. The
foregoing obligation of this Section 13, however, shall not apply to any part of the information
that (i) has been disclosed in publicly available sources of information; (ii) is, through no fault of
the CONSULTANT, hereafter disclosed in publicly available sources of information; (iii) is
already in the possession of the CONSULTANT without any obligation of confidentiality; (iv) has
been or is hereafter rightfully disclosed to the CONSULTANT by a third party, but only to the
extent that the use or disclosure thereof has been or is rightfully authorized by that third party; or
(v) is disclosed according to law or court order.

The CONSULTANT shall not disclose any reports, recommendations, conclusions or other
results of the services or the existence of the subject matter of this Agreement without the prior
written consent of the CITY. In its performance hereunder, the CONSULTANT shall comply
with all legal obligations it may now or hereafter have respecting the information or other
property of any other person, firm or corporation.

CONSULTANT shall be liable to CITY for any damages caused by breach of this condition,
pursuant to the provisions of Section 14.

14. INDEMNIFICATION AND HOLD HARMLESS. The CONSULTANT shall indemnify, defend,
and hold harmless the CITY, and its elected officials, officers, agents and employees from any
and all claims, demands, costs or liability that arise out of, pertain to, or relate to the negligence,
recklessness, or willful misconduct of CONSULTANT, its employees, agents, and
subcontractors in the performance of services under this Agreement. CONSULTANT's duty to
indemnify under this section shall not include liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense arising from the sole negligence
or willful misconduct by the CITY or its elected officials, officers, agents, and employees.
CONSULTANT's indemnification obligations shall not be limited by the insurance provisions of
this Agreement. The CITY AND CONSULTANT expressly agree that any payment, attorney's
fees, costs or expense CITY incurs or makes to or on behalf of an injured employee under the
CITY’s self-administered workers' compensation is included as a loss, expense, or cost for the
purposes of this section, and that this section will survive the expiration or early termination of
this Agreement.

15. WORKERS’ COMPENSATION. The CONSULTANT shall comply with all of the provisions
of the Workers' Compensation Insurance and Safety Acts of the State of California, the
applicable provisions of Division 4 and 5 of the California Government Code and all
amendments thereto: and all similar state or Federal acts or laws applicable; and shall
indemnify, and hold harmless the CITY and its elected officials, officers, agents, and employees




Attachment A — Exhibit 1

from and against all claims, demands, payments, suits, actions, proceedings and judgments of
every nature and description, including reasonable attorneys’ fees and defense costs presented,
brought or recovered against the CITY or its elected officials, officers, agents, and employees
for or on account of any liability under any of said acts which may be incurred by reason of any
work to be performed by the CONSULTANT under this Agreement.

16. INSURANCE. The CONSULTANT, at its sole cost and expense, shall purchase and
maintain, and shall require its subcontractors, when applicable, to purchase and maintain
throughout the term of this Agreement, the following insurance policies:

X A. If checked, Professional Liability Insurance (errors and omissions) with minimum limits of
$1,000,000 per occurrence.

B. Automobile insurance covering all bodily injury and property damage incurred during the
performance of this Agreement, with a minimum coverage of $1,000,000 combined single limit
per accident. Such automobile insurance shall include non-owned vehicles.

C. Comprehensive general liability insurance, with minimum limits of $1,000.000 combined
single limit per occurrence, covering ail bodily injury and property damage arising out of its
operation under this Agreement.

D. Workers' compensation insurance covering all of CONSULTANT’s employees.

E. The aforesaid policies shall constitute primary insurance as to the CITY, its elected officials,
officers, agents, and employees so that any other policies held by the CITY shall not contribute
to any loss under said insurance. Said policies shall provide for thirty (30) days prior written
notice to the CITY of cancellation or material change.

F. Said policies, except for the professional liability and workers’ compensation policies, shall
name the CITY and its elected officials, officers, agents, and employees as additional insureds.

G. If required insurance coverage is provided on a “claims made” rather than “occurrence”
form, the CONSULTANT shall maintain such insurance coverage for three years after expiration
of the term (and any extensions) of this Agreement.

H. Any aggregate insurance limits must apply solely to this Agreement.

l. Insurance shall be written with only California admitted companies which hold a current
policy holder’s alphabetic and financial size category rating of not less than A VI according to
the current Best’'s Key Rating Guide, or a company equal financial stability that is approved by
the CITY.

J. This Agreement shall not take effect until certificate(s) or other sufficient proof that these
insurance provisions have been complied with, are filed with and approved by the CITY. If the
CONSULTANT does not keep all of such insurance policies in full force and effect at all times
during the terms of this Agreement, the CITY may elect to treat the failure to maintain the
requisite insurance as a breach of this Agreement and terminate the Agreement as provided
herein.

17. LEGAL FEES. If any party brings a suit or action against the other party arising from any
breach of any of the covenants or agreements or any inaccuracies in any of the representations
and warranties on the part of the other party arising out of this Agreement, then in that event,
the prevailing party in such action or dispute, whether by final judgment or out-of-court
settlement, shall be entitled to have and recover of and from the other party all reasonable costs
and expenses of suit, including reasonable attorneys’ fees.

For purposes of determining who is to be considered the prevailing party, it is stipulated that
attorneys’ fees incurred in the prosecution or defense of the action or suit shall not be
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considered in determining the amount of the judgment or award. Attorneys’ fees to the
prevailing party if other than the CITY shall, in addition, be limited to the amount of attorneys’
fees incurred by the CITY in its prosecution or defense of the action, irrespective of the actual
amount of attorney’s fees incurred by the prevailing party.

18. MEDIATION/ARBITRATION. If a dispute arises out of or relates to this Agreement, or the
breach thereof, the parties agree first to try, in good faith, to settle the dispute by mutual
negotiation between the principals, and failing that through nonbinding mediation in San Diego,
California, in accordance with the Commercial Mediation Rules of the American Arbitration
Association (the “AAA”). The costs of mediation shall be borne equally by the parties.

19. TERMINATION. This Agreement may be terminated with or without cause by the CITY.
Termination without cause shall be effective only upon thirty (30) days written notice to the
CONSULTANT. During said 30-day period the CONSULTANT shall perform all services in
accordance with this Agreement. The CONSULTANT may terminate this agreement upon thirty
(30) days prior notice in the event of a continuing and material breach by the CITY of its
obligations under this Agreement including but not limited to payment of invoices. Termination
with or without cause shall be effected by delivery of written Notice of Termination to the
CONSULTANT as provided for herein.

This Agreement may also be terminated immediately by the CITY for cause in the event of a
material breach of this Agreement that is not cured to the CITY’s satisfaction within a ten (10)
day prior cure period, or material misrepresentation by the CONSULTANT in connection with
the formation of this Agreement or the performance of services, or the failure to perform
services as directed by the CITY.

The CITY further reserves the right to immediately terminate this Agreement upon: (1) the filing
of a petition in bankruptcy affecting the CONSULTANT; (2) a reorganization of the
CONSULTANT for the benefit of creditors; or (3) a business reorganization, change in business
name or change in business status of the CONSULTANT.

In the event of termination, all finished or unfinished Memoranda, Reports, Maps, Drawings,
Plans, Specifications and other documents prepared by the CONSULTANT, whether paper or
electronic. shall immediately become the property of and be delivered to the CITY, and the
CONSULTANT shall be entitled to receive just and equitable compensation for any work
satisfactorily completed on such documents and other materials up to the effective date of the
Notice of Termination, not to exceed the amounts payable hereunder, less any damages
caused the CITY by the CONSULTANT's breach, if any. Thereafter, ownership of said written
materials shall vest in the CITY all rights set forth in Section 6.

20. NOTICES. All notices or other communications required or permitted hereunder shall be in
writing, and shall be personally delivered; or sent by overnight mail (Federal Express or the
like); or sent by registered or certified mail, postage prepaid, return receipt requested; or sent by
ordinary mail, postage prepaid; or sent by facsimile or fax; and shall be deemed received upon
the earlier of (i) if personally delivered, the date of delivery to the address of the person to
receive such notice, (ii) if sent by overnight mail, the business day following its deposit in such
overnight mail facility, (iii) if mailed by registered, certified or ordinary mail, five (5) days within
California or ten (10) days if the address is outside the State of California after the date of
deposit in a post office or mailbox regularly maintained by the United States Postal Service, (iv)
if given by facsimile or fax, when sent. Any notice, request, demand, direction or other
communication delivered or sent as specified above shall be directed to the following persons:
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To the CITY: To the CONSULTANT:

Malik Tamimi, Management Analyst Arsalan Dadkhah, Ph. D., PE
CITY OF LEMON GROVE D-Max Engineering, Inc.
3232 Main Street 7220 Trade Street Suite 119
Lemon Grove, CA 91945 San Diego, CA 92121

Notice of change of address shall be given by written notice in the manner specified in this
Section. Rejection or other refusal to accept or the inability to deliver because of changed
address of which no notice was given shall be deemed to constitute receipt of the notice,
demand, request or communication sent.

21. CONFLICT OF INTEREST AND POLITICAL REFORM ACT OBLIGATIONS. During the
term of this Agreement, the CONSULTANT shall not perform services of any kind for any
person or entity whose interests conflict in any way with those of the CITY OF LEMON GROVE.
The CONSULTANT also agrees not to specify any product, treatment, process or material for
the project in which the CONSULTANT has a material financial interest, either direct or indirect,
without first notifying the CITY of that fact. The CONSULTANT shall at all times comply with the
terms of the Political Reform Act and the Lemon Grove Conflict of Interest Code. The
CONSULTANT shall immediately disqualify itself and shall not use its official position to
influence in any way any matter coming before the CITY in which the CONSULTANT has a
financial interest as defined in Government Code Section 87103. The CONSULTANT
represents that it has no knowledge of any financial interests that would require it to disqualify
itself from any matter on which it might perform services for the CITY.

X If checked, the CONSULTANT shall comply with all of the reporting requirements of the
Political Reform Act and the CITY OF LEMON GROVE Conflict of Interest Code. Specifically,
the CONSULTANT shall:

1. Go to www . fppe.ca.qov

2. Download the Form 700: Statement of Economic Interests
3. Completely fill out the form
4. Submit the form to the Public Works Department with the signed Agreement.

The CONSULTANT shall be strictly liable to the CITY for all damages, costs or expenses the
CITY may suffer by virtue of any violation of this Paragraph 21 by the CONSULTANT.

22. MISCELLANEOUS PROVISIONS.

A. Computation of Time Periods. If any date or time period provided for in this Agreement is or
ends on a Saturday, Sunday or federal, state or legal holiday, then such date shall automatically
be extended until 5:00 p.m. Pacific Time of the next day which is not a Saturday, Sunday or
federal, state or legal holiday.

B. Counterparts. This Agreement may be executed in multiple counterparts, each of which
shall be deemed an original, but all of which, together, shall constitute but one and the same
instrument.

C. Captions. Any captions to, or headings of, the sections or subsections of this Agreement
are solely for the convenience of the parties hereto, are not a part of this Agreement, and shall
not be used for the interpretation or determination of the validity of this Agreement or any
provision hereof.

-10-
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D. No Obligations to Third Parties. Except as otherwise expressly provided herein, the
execution and delivery of this Agreement shall not be deemed to confer any rights upon, or
obligate any of the parties hereto, to any person or entity other than the parties hereto.

E  Exhibits and Schedules. The Exhibits and Schedules attached hereto are hereby
incorporated herein by this reference for all purposes.

F. Amendment to this Agreement. The terms of this Agreement may not be modified or
amended except by an instrument in writing executed by each of the parties hereto.

G. Waiver. The waiver or failure to enforce any provision of this Agreement shall not operate as
a waiver of any future breach of any such provision or any other provision hereof.

H. Applicable Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of California.

|. Entire Agreement. This Agreement supersedes any prior agreements, negotiations and
communications, oral or written, and contains the entire agreement between the parties as to
the subject matter hereof. No subsequent agreement, representation, or promise made by
either party hereto, or by or to an employee, officer, agent or representative of any party hereto
shall be of any effect unless it is in writing and executed by the party to be bound thereby.

J. Successors and Assigns. This Agreement shall be binding upon and shall inure to the
benefit of the successors and assigns of the parties hereto.

K. Construction. The parties acknowledge and agree that (i) each party is of equal bargaining
strength, (i) each party has actively participated in the drafting, preparation and negotiation of
this Agreement, (iii) each such party has consulted with or has had the opportunity to consult
with its own, independent counsel and such other professional advisors as such party has
deemed appropriate, relative to any and all matters contemplated under this Agreement, (iv)
each party and such party’s counsel and advisors have reviewed this Agreement, (v) each party
has agreed to enter into this Agreement following such review and the rendering of such advice,
and (vi) any rule or construction to the effect that ambiguities are to be resolved against the
drafting party shall not apply in the interpretation of this Agreement, or any portions hereof, or
any amendments hereto.

11
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date and
year first above written.

CITY OF LEMON GROVE D-MAX ENGINEERING, INC.
Lydia Romero, City Manager " Arsalan Dadkhah, President
Date Date

APPROVED AS TO FORM:

James Lough, City Attorney

Date

-12-
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D-MAX Engineering, Inc. i g5, dgem (b AR

Consultants in Water & Environmental Sciences

August 10, 2016

Mr. Malik Tamimi

City of Lemon Grove
3232 Main Street

Lemon Grove, CA 91945

Re; Proposal for 2016-2017 Storm Water Program Support
City of Lemon Grove, California

Dear Mr. Tamimi,

D-Max Engineering, Inc. is pleased to submit this proposal to assist the City of Lemon Grove
(City) storm water program with tasks required by San Diego Regional Water Quality Control
Board Order No. R9-2013-0001 as amended by Order No. R9-2015-0001 and Order No. R9-
2015-0100 (Municipal Permit) for the 2016-2017 fiscal year.

Scope of Services
The scopes of services for the major groups of tasks to be completed are described below.

A. MS4 Qutfall Monitoring
L Dry Weather Major MS4 Outfall Monitoring and Reporling Program

The Municipal Permit requires the City to perform Dry Weather Major MS4 Outfall Discharge
Monitoring each monitoring year (October 1 through September 30). The City is required to visit
at least 80 percent of its major MS4 outfalls twice per monitoring year. The work will include
field screening at the City’s four major outfalls twice, for a total of eight field screening site visits.
Field work will be completed by September 30, 2016.

This will complete the required monitoring for the period between October 1, 2015 and
September 30, 2016.

The field work will include flow measurement, observations, and trash assessment at each site.
Data will be recorded such that relevant parameters can be reported in the regional standard
format.

The summary report associated with this monitoring will include a list of monitoring sites, results
in tabular form, and results of follow-up investigations. A spreadsheet of relevant data in the
regional standard format will be provided along with the report.

. Non-Storm Water Persistent Flow Sampling

In accordance with Section D.2.b. of the Municipal Permit, the City is required to perform non-
storm water persistent flow MS4 outfall discharge monitoring. If. during dry weather MS4 outfall
monitoring. sites are found to have persistent flow, the City will determine which persistent non-
storm water discharges contain pollutant concentrations in excess of the respective non-storm
water action levels (NAL) at a minimum of five of these sites per watershed within its jurisdiction.
Or. if a jurisdiction has less than five persistent outfalls, all of the persistent outfalls will be
sampled.

7220 Trade Street ® Swuite 119 B San Diego, (A 92111 B (358) ARG-6600 B Tax (838) 86-66+44
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Based on the results of the City's 2015-2016 Dry Weather MS4 Outfall Monitoring Program, one
of the City's major outfalls is considered to be persistently flowing: Site 69.

As required by the Municipal Permit, we will visit the persistently flowing outfall to collect
samples twice between July 1, 2016 and September 30, 2016. We anticipate completing the
two rounds of sampling in one day.

Field tests will be completed for pH, temperature, conductivity, turbidity, and dissolved oxygen
using calibrated field meters. Grab samples will be collected and submitted to a certified
laboratory for the constituents identified in Appendix 2D of the Storm Drain OQutfall Monitoring
Plan of the San Diego Bay WMA WQIP. All sampling and analyses will be conducted in
accordance with 40 Code of Federal Regulations (CFR) Part 136.

As directed by the San Diego Bay WMA Storm Drain Outfall Monitoring Plan, a field duplicate
and a field blank will be submitted to the laboratory with each batch of samples collected. Since
there will be only one batch of samples submitted to the laboratory, one duplicate and one field
blank will also be submitted.

In addition, as required by the San Diego Bay WMA WQIP, we will also collect one sample for
total hardness from the receiving water upstream of the point where any flow from the outfall
converges with the receiving water where possible.

The monitoring summary report to completed under Task 1 will summarize the results of the
analyses, and will include a comparison of results to the applicable NALs as provided in the
Municipal Permit. We will also discuss potential sources of NAL exceedances and
recommendations for further investigation or potential steps towards eliminating persistent
flows. We will also make recommendations about the relative priority of further investigations at
other sites based on the collected data and known or suspected sources of flow as well as
recommendations about MS4 cleaning or maintenance based on trash assessments and MS4
outfall structural condition assessments.

HI. Follow-Up and Upstream Investigations

Follow-up visits and upstream source investigations may be required in some cases.
Investigations will be in accordance with the County of San Diego Follow Up Investigation
Procedures and will focus mainly on identifying sources of flow, particularly in cases where
observations (color, clarity, odor, floatables, etc) indicate a high possibility of an ilegal
discharge occurring. After investigations have been completed, results will be summarized and
included in the program’s monitoring report, Any illegal discharges identified will be immediately
reported to the City at the time they are discovered.

B. Industrial, Commercial, and Municipal Inspections
I Industrial, Conymercial. and Municipal Field inspecstions

The City has 334 inventoried industrial and commercial businesses and 13 inventoried
municipal facilities, for a total of 347 facilities. We will inspect all 74 high priority facilities, which
will also meet the minimum Permit requirement of inspecting 20% of inventoried industrial,
commercial, and municipal facilities per year. Our approach to these inspections is described
below.

-14-
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Inspection Notification and Initial Coordination

We will work with the City to prepare and send out a notification letter to businesses that have
been selected for inspections, using the letter prepared last year as a template. We will prepare
mailing labels for the City to use to send out these letters.

- Optional task: we can also directly send out the letters on behalf of the City if the City
provides us with City logo envelopes for the mailing.

Sending out notification letters alerts businesses to the upcoming inspections, notifies them that
a City contractor will be completing the inspections, and helps identify businesses that may
have gone out of businesses.

For municipal facilities, we will contact the facility manager to set up an appointment where
necessary.

Initial Inspection Coordination

Last year we had extensive communication with City staff about how to interpret and answer the
questions on the City's inspection form. We have documented that direction from the City and
are familiar with the City's preferences, so we do not need to have additional meetings or
discussions with City staff to understand inspection procedures. If the City has any educational
materials to be passed out during inspections, we will pick those up from City Hall before
beginning inspections.

Facility Inspections

We will contact the businesses and municipal facilities identified as needing scheduled
appointments to set up times to inspect them. We will organize the rest of the sites on the
inspection list by address so that our inspectors can visit nearby facilities at the same time,
which makes the process more efficient.

The site inspection procedure involves a thorough examination of the facility and all outdoor
activities that have the potential to generate urban runoff pollution. We will record information
on the City's inspection form. The site inspection includes the following steps.

i. Meet With Responsible Party: Our inspectors will visit sites during normal business
hours and wear company-issued photo identification.  Upon meeting the responsible
party, our inspector will introduce the storm water program, the purpose of the
inspection, and distribute relevant educational materials. The introduction to the
program will include a brief overview of the federal and state water quality laws, local
requirements, impacts of urban runoff, the concept of Best Management Practices
(BMPs), and a description of the local water bodies and pollutants of concern. At this
time the inspector will also verify and update facility contact information and evaluate
whether the assigned SIC code reflects the principal activity of the facility.
Recommended inventory updates will be documented if the site visit finds that the listed
business has moved out or is not conducting activities that would require it to be on the
City's inventory.

»  We understand that maintaining good relations with local businesses is important for
the City of Lemon Grove and that, while interacting with businesses, we will be
perceived by the public as City agents. Our inspectors are trained to interact with
businesses with utmost professionalism. respect. and courtesy.

ii. BMP and Potential Pollutant Assessment: Our inspector will conduct a thorough
walk-through of the facility accompanied by the facility manager/responsible party. to
inspect all areas exposed to storm water. The inspector will evaluate existing BMP
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iii.

effectiveness and evaluate the site to assess whether fllegal discharges or illicit
connections are present.

» Since the City is subject to bacteria and metals TMDLs for Chollas Creek, our
inspections will pay extra attention to potential sources of these pollutants and
corresponding BMPs. We will work with responsible parties to identify simple and
cost-effective BMPs to address sources of these pollutants whenever possible. Qur
Inspectors are experienced in identifying sources of metals and bacteria at industrial
and commercial businesses and municipal facilities.

~  We understand the City has committed to reducing the percentage of uncovered
grease bins in its portion of the Chollas Creek watershed in the San Diego Bay
WQIP.  We will track this information during inspection and include it in the final
inspection summary spreadsheet so that the City can track progress toward the
WQIP numeric goal.

If specific BMPs are not implemented or are found to be ineffective, corrections will be
recommended and recorded in the appropriate section of the inspection form.
Photographs will be taken to document BMP deficiencies. If an illegal discharge or illicit
connection is observed or significant corrective action is needed right away, the City will
be notified promptly.

~  We will work with businesses to make corrections during the inspection whenever
possible.  This approach is responsive to the Regional Board's stated desire to
resolve problems quickly, and it also reduces the amount of follow-up and
enforcement work that City staff will need to do. -

Industrial Permit Subjectivity Assessment: Based on the SIC code assigned hased
on part "i" above, we will identify whether the business may be subject to the State
Industrial General Permit. We will check records at the business and/or on the State's
SMARTS website to determine whether businesses have already obtained coverage
under the Permit. Businesses that may be subject but cannot demonstrate that they
have filed for coverage will be identified as potential non-filers. This will allow the City to
report them to the Regional Board, as required by the Municipal Permit.

Inspection Summary and Conclusion: At the completion of the walk-through, the
inspector will summarize and clearly communicate all required corrective actions to the
responsible party and discuss potential options for resolving the deficiencies noted. The
inspector will also assign a storm water knowledge score and an overall BMP
implementation score.

~  We take a collaborative approach with businesses to achieve compliance rather than
simply tabulate BMP deficiencies. Our inspectors make every effort to identify
practical and cost effective solutions and to leave a positive impression on business
personnel,

Documentation

-16-

Using our experience with the City’s conventions and preferences, the inspection form
will be completed for each site visit and reviewed for quality control in our office. We will
provide hard copies and scanned copies (pdf format) of inspection forms and electronic
copies of inspection photos to the City.

We will provide copies of completed inspection forms to businesses that have corrective
actions that require follow-up.
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iil. We will prepare a summary spreadsheet of inspection results to the City. The
spreadsheet will be based on the initial inspection list. It will also include the following:

a. Updated address information, where applicable
b. Updated SIC codes and priorities where appropriate based on inspection results

i, This includes identifying when a business was no longer at the stated
address or when the business was found to conduct activities that do not
require it to be on the industrial/commercial inventory {e.g., nail salons or
dry cleaners). In these cases the priorities will be changed to "not
inventoried” and they will be considered to have been removed from the
inventory,

c. Updated “potential pollutant sources” information for the pollutants listed on the
City's inspection form.

i. Together with the information in parts "a” and "b" above. this will provide
an updated inventory as of the end of the inspection program. This will
help the City in preparing its inventory for the next fiscal year and with
annual reporting.

d. Inspection date

e Whether the business needs a follow-up inspection. If yes, notes about the
reason a follow-up is required will also be included.

f  Whether the business was identified as a potential Industrial General Permit non-
filer.

i This will give the City data it needs to report potential non-filers to the
Regional Board.

g. Grease bin storage status: covered. uncovered, or N/A (no grease bin).

i. This will give the City data to report on grease bin coverage for the San
Diego Bay WQIF.

1. Inspection Follow-Up and Enforcement Support

Based on our experience, some businesses will have deficiencies that need to be corrected
Where possible, we will work with businesses to resolve these issues at the time of the
inspection as part of Task |. Where resolution during an inspection is not possible, we will
follow-up with businesses. Generally this will involve emails or phone calls to businesses o
remind them that they need to send in proof of correction, typically emailed photos along with
brief text descriptions. We will also complete follow-up site inspections where necessary to
document corrections or support City enforcement efforts. and we will prepare case histories
and other documentation as requested by the City to support enforcement actions.

i Industrial and Cemmercial inventory Update

Based on the results of the inspections completed under Task | and business license
information provided by the City. we will update the City's industrial and commercial business
inventory. The end product of this process will be the 2017-2018 industrial and commercial
inventory.

V. Prepare inspection Numbers for Annual Reporting

-17-
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Based on the inspections completed under Task |, we will prepare information to be input to the
City's JRMP Annual Report form. This includes identifying numbers of inventoried facilities,
inspection, discharges, violations, enforcement actions, and similar data for each class of
inspected facilities: industrial, commercial, and municipal. We will prepare this information in
the same format as shown on the JRMP Annual Report form so that City staff can easily insert
the numbers when preparing the 2016-2017 report.

C. Structural BMP Maintenance Verification and Inspections
i Structural BMP Inventory Update

The City's 2014-2015 structural BMP inventory includes 11 projects. Three new projects, plus
any new projects completed later in the 2015-2016 fiscal year (2-3 projects), will need to be
added to the inventory. D-Max will work with the City to obtain contact information for sites
being added to the inventory. We will also re-prioritize the inventoried projects using the flow
chart in the City's recently updated JRMP and add in approximate size/area for each project, as
required by the Permit. We expect the approximate project size will be estimated based on
viewing the project areas in Google Maps or by project reports provided by the City. We also
expect that the City will provide us with paper or electronic copies of plan sheets andfor Water
Quality Technical Reports for all inventoried projects that D-MAX did not review and therefore
does not already have copies of the documents.

i, Structural BMP Maintenance Verification

The City has provided D-Max with 14 maintenance self-verification letters sent out in 2015-
2016. We will update these letters for 2016-2017 and create new letters for any other projects
added to the inventory (Task 1), using contact information provided by the City as part of the
inventory update in Task |. We will mail out the letters and respond to guestions from recipients
of the letters as needed. Where letters are returned as undeliverable or the person to which the
letter is mailed indicates they are no longer the party responsible, we will work with the City to
identify the new contact person. City assistance may be needed to determine current parcel
awners if other avenues to identify contacts are not successful. We will process returned forms
and enter them into the City's inventory spreadsheet to document that maintenance was
verified. If projects do not return forms, we will send them one follow-up mailing to remind them
to return the form.

€

Hi Structural BMP Inspections

We will inspect all high priority sites before October 1, 2016. We expect this will be about five
sites. We will also inspect sites that do not return maintenance verification forms (Task ). We
expect that will be approximately four more inspections, for a total of nine inspections. At each
inspection, we will document results on an inspection form and record the overall inspection
result (compliant or not) in the City's inventory spreadsheet. Where deficiencies are noted, we
will follow up with the responsible person to obtain proof of correction. In cases where a
responsible party cannot be contacted, we will request assistance from the City in identifying the
appropriate person to contact regarding the required corrections. Where responsible parties are
not responsive, we will request enforcement assistance from the City. If deficiencies that
require corrections beyond standard maintenance actions. such as correcting grading or outlet
structures within a BMP, are noted, we will work with the City to prepare case files based on
past plan sheets and other submittals on an as-needed basis as part of the as-needed
component of service group D below.
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D. Water Quality Improvement Plan (WQIP) Implementation Support

The City of Lemon Grove, as one of the agencies that is a party to the San Diego Bay WQIP,
has developed a variety of water quality improvement strategies that the City will implement.
We will assist the City with working out implementation details for these strategies, including
how their implementation will be tracked. Strategy implementation tracking is important since
following the end of the fiscal year the City will need to report hack to the Regional Board on the
implementation of its strategies. We will also help the City revise strategies as needed based
on implementation experience. to make them more effective or to address upcoming new
requirements, such as the State Trash Amendments.

We will also support the City in other as-needed WQIP implementation tasks, such as the
following, to the extent budget allows and as directed by the City's project manager:

Providing additional analysis and technical support to the City for the State Trash
Amendments, such as refining cost estimates or providing cost estimates for additional
scenarios beyond those examined in 2015-2016.

Researching feasibility of a low flow sewer diversion to eliminate persistent flow at the
City's one flowing outfall. Eliminating persistent flow would help the City comply with the
strict requirements of the Bacteria TMDL.

Providing technical assistance related to contaminated sediment investigation and clean
up at the mouth of Chollas Creek in San Diego Bay.

Responding to additional comments from the Regional Board and/or environmental
groups related to the WQIP; we will help the City prepare responses as needed.

Other services. such as additional follow-up visits to verify trash cleanup at monitoring
sites, conducting inspections at facilities or areas identified as potential sources of
exceedances. additional monitoring, data analysis, reporting, responding to regulatory
requests or orders, and literature review.

-10-
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Mr. Malik Tamimi
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Cost Estimate

Our proposed costs to complete the scope of services described in our proposal are as follows:

Service Cost
A. MS4 Outfall Monitorirg

I Dry Weather MS4 Outfall Monitoring and Reparting $5,000
Il. Non-Storm Water Persistent Flow Sampling $5,000
. Follow-Up and Upstream Investigations $2.500
B. Industrial, Commercial, and Municipal Inspections

. Industrial, Commercial, and Municipal Field Inspections $12,580
1. Inspection Follow-Up and Enforcement Support $2,900
1. Industrial and Commercial Inventory Update $1,500
IV, Prepare Inspection Numbers for Annual Reporting $800
C. Structural BMP Maintenance Verification and Inspections

I Structural BMP Inventory Update $2,600
1. Structural BMP Maintenance Verification $3.270
1. Structural BMP Inspections $3.600
D. WQIP Support $10,000
Overall Total $49,750

All services will be provided on a time and materials services in accordance with our attached

fee schedule, not to exceed the overall cost total.

Please feel free to contact us if you have any questions or would like to discuss this proposal in

more detail. We look forward to working with you on this project.

Sincerely,
O-Max Engineering, Inc.

(Poialow-. Lbcdbfont,

Arsalan Dadkhah, Ph.D., P.E
Principal
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SCHEDULE OF FEES
January 1, 2016

LABOR

Classification Hourly Rate
Word Processor/Admin 60
Drafter 70
Technician 70
Senior Technician 80
Staff ScientistEngineer | 90
Staff ScientistEngineer || 100
Assistant Project ScientisVkngineer 110
Project Scientist/Engineer 120
Senior ScientistEngineer 145
Principal Scientist/Engineer 170

Field and hourly services will be
charged portal to portal from our office,
with a two-hour minimum.

Appearance as expert winesses at
court trials,  mediation.  arbitration
hearings and depositions  will  be
charged at $200/hour.  Time spent
preparing for such appearances will be
charged at the above standard hourly
rates.

OTHER CHARGES

Subcontracted services, such as sub
consultants, outside testing. drilling, and
surveyors, will be charged at cost plus
15%. Other project-specific costs. such
as rentals, expendable or special
supplies, special project insurance,
permits and  licenses,  shipping,
subsistence, tolls and parking. outside
copying/printing, etc., will be charged at
cosi plus 15%. Mileage will be charged
at the current IRS rate. Meals, lodging.
and travel expenses, when pre-
approved by the City, will be charged at
cost or at standard per diem rates, as
applicable.

Client will be responsible for any
applicable taxes in addition to the fees
due for Services,

9.



LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

Item No. 1.F )
Mtg. Date _ September 6, 2016
Dept. Public Works

Item Title: Addendum No. 2 with Nolte Vertical 5 for Construction Support Services on the
Lemon Grove Avenue Realignment Project

Staff Contact: Edgar Camerino, Project Manager and
Mike James, Assistant City Manager / Public Works Director

Recommendation:

Adopt a resolution (Attachment B) approving Addendum No. 2 with Nolte Vertical 5 for
construction support services with the Lemon Grove Avenue realignment project.

Item Summary:

On March 5, 2013, the City Council approved the fourth amendment to the Lemon Grove Avenue
Realignment (LGA Realignment) Project design which authorized the assignment of the contract
from Bureau Veritas to Nolte Vertical 5 (NV5) for a two year period and an amount not to exceed
$454,695. On November 3, 2015, NV5 requested an extension through December 2015 and an
increase to the contract amount by $117,582 to a new total of $572,277. The increase was due
to MTS’ requirement to provide overhead catenary systems design.

With the recent award of a construction contract to West Coast General Corporation on June 21,
2016, staff requested NV5 to provide a cost estimate to provide construction support services to
the LGA Realignment Project to manage the specialty sub-consultants and preparation of the final
as-built plans. NV5 has completed a proposal (Attachment C) and the staff report (Attachment
B) details the history of the project, the proposal, and concludes with staff's recommendation to
extend the agreement with NV5 and increase the agreement budget.

Fiscal Impact:

$100,000 was allocated as a part of the Lemon Grove Avenue Realignment construction project
budget for supplemental services on June 21, 2016.

Environmental Review:
X1 Not subject to review [] Negative Declaration

[] Categorical Exemption, Section [ ] Mitigated Negative Declaration

Public Information:

X None [ ] Newsletter article [] Notice to property owners within 300 ft.
] Notice published in local newspaper [ 1 Neighborhood meeting
Attachments:

A. Staff Report
B. Resolution

C. Proposal
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LEMON GROVE CITY COUNCIL
STAFF REPORT
Item No. 1.F

Mtg. Date __ September 6, 2016

Item Title: Addendum No. 2 with Nolte Vertical 5 to Provide Construction Support
Services on the Lemon Grove Avenue Realignment Project

Staff Contact: Edgar Camerino, Project Manager and
Mike James, Assistant City Manager / Public Works Director

Discussion:

On March 5, 2013, the City Council awarded a contract to Nolte Vertical 5 (NV3) to provide design
services for the Lemon Grove Avenue Realignment (Realignment) Project in an amount not to
exceed $454.695 for a two year period. The prior design firm, Bureau Veritas North America, Inc.
(BV) notified the City in January 2013 that is was no longer able to continue to provide the design
services for the Realignment Project and it would work with city staff to assign the project to
another engineering firm. In November 2015, staff presented Addendum No. 5 to the design
services provided by NV5 to increase the contract amount by $117,582 (increasing the contract
total to $572,277) and extend the agreement through December 2015. However, staff feels it is
important to note a point of clarification, that the Addendum No. 5 should have been listed as
Addendum No. 1 because that addition to the agreement with NV5 was the first change to NV5's
agreement. For that reason, this staff report title is listed as Addendum No. 2 to the agreement
with NV5 that was originally approved in March 2013 and most recently amended in November
2015.

With the recent award of a construction contract to West Coast General Corporation (West Coast)
on June 21, 2016, staff requested NV5 to provide a cost estimate to provide construction support
services to the LGA Realignment Project to manage the specialty sub-consultants and
preparation of the final as-built plans. While apart of the original design contract with BV there
were two tasks that were not included in the contract with NV5: construction support services
and the preparation of the final as-builts. Staff concluded that NV5 is the most experienced
engineering firm available to provide construction support services because it has employed the
same project manager that has managed the Realignment Project with BV and now NV5, and it
already has strong working relationships with the sub-contractors needed to perform all specialty
work to assist the City in completing the construction of this project.

NV5 has completed a proposal (Attachment C) that lists the estimated amount of NV5
construction support costs as well as the allocation to each sub-contractor. The total amount of
Addendum No. 2 totals $66,297.72 and a time extension of 18 months (through December 31,
2017) for the following additional work items:

 Civil engineering design support response during construction;

e Coordination with sub-contractors specializing in rail, signal and MTS required actions;
and

e Create final record drawings for the complete project.
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Staff recommends the following contract budget for Addendum No. 2:

Description Amount

Addendum No. 2 $66,297.72
Project Contingency $33,702.18
Total $100,000.00

In June 2016, when the City Council awarded a construction contract to West Coast, staff
identified a supplemental cost allocation of $100,000 that is available to fund the cost of this
addendum.

In this instance, city staff and the construction project manager are cautiously optimistic that the
scope of work identified by NV5 staff will hold true. However, a contingency allocation of
$33,702.18 is recommended at this time because it will allow the city's construction project
manager and city’s project manager to quickly review and approve change orders that occur due
to unforeseen circumstances and also reduce any construction delays that may occur during
construction as a result of any unforeseen encounters.

Staff concluded that the benefits of continuing the working relationship with NV5 on the
Realignment project outweigh the need to formally advertise the tasks listed above regarding the
construction support services and therefore recommend Addendum No. 2 is approved.

Conclusion:

Staff recommends that the City Council adopts a resolution (Attachment B) approving Addendum
No. 2 with Nolte Vertical 5 to provide construction support services on the Lemon Grove Avenue
realignment project.



Attachment B

RESOLUTION NO. 2016 -

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE APPROVING
ADDENDUM NO. 2 WITH NOLTE VERTICAL 5 TO PROVIDE CONSTRUCTION SUPPORT
SERVICES ON THE LEMON GROVE AVENUE REALIGNMENT PROJECT

WHEREAS, on March 5, 2013, Nolte Vertical 5 (NV5) was approved to complete the
design services for the Lemon Grove Realignment Project for a period of two years in an amount
not-to-exceed $454,695.00; and

WHEREAS, on November 3, 2015, Addendum No. 1 to the NV5 contract was approved.
The addendum increased the contract amount by $117,582 and a time extension through
December 2015; and

WHEREAS, on June 21, 2016, the City Council awarded a construction contract to West
Coast General Corporation in the amount of $5,506,461.19; and

WHEREAS, staff concluded that additional construction support services were needed to
complete construction and NV5 is a qualified engineering firm and has the most experience with
the Lemon Grove Avenue realignment project to adequately provide said services; and

WHEREAS, NV5 provided a proposal for construction support services totaling
$66,297.72 and a time extension through December 31, 2017; and

WHEREAS, an Addendum No. 2 budget, including contingency funds, is approved at
$100,000.00; and

WHEREAS, the City Council finds it in the public interest that Addendum No. 2 to the
contract with Nolte Vertical 5 is approved.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Lemon Grove
hereby:

1. Approves Addendum No. 2 with Nolte Vertical 5 to provide construction support
services on the Lemon Grove Avenue realignment project for $66,297.72 and extends
the existing agreement through December 31, 2017; and

Establishes a budget not to exceed $100,000.00 for Addendum No. 2; and

Authorizes the City Manager or her designee to execute agreement and manage all
project documentation.

11111
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LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

Item No. __1.G
Mtg. Date __ September 6, 2016
Dept. Public Works

Item Title: Award a Contract to Weathermatic for the Irrigation Controlier Replacement
Project

Staff Contact: Mike James, Assistant City Manager / Public Works Director

Recommendation:

Adopt a resolution (Attachment B) awarding a contract to Weathermatic for the irrigation
controller replacement project.

Item Summary:

For the past several years San Diego County has experienced significantly dry seasons that
impacted both the availability and cost of water. Staff has worked closely with Helix Water District
to share information with city residents and help promote conservations efforts in the city. In an
effort to improve the City’s water conservation efforts staff identified smart irrigation controllers to
efficiently control the amount of water used in the parks, city facilities, and in the city right-of-way.
City staff is recommending a partnership with Weaterthermatic to evaluate the city’s current
system, recommend areas that may be improved with new smart irrigation controller technology,
and lastly to purchase and install irrigation controllers citywide.

The staff report (Attachment A) details the city’s past efforts with water conservation, describes
the grant program that Weathermatic proposes to use in partnership with the city, what technology
will be purchased, the fiscal impacts of this project, and concludes with staff’'s recommendation to
award a contract to Weathermatic in an amount not to exceed $47,520.00.

Fiscal Impact:

This project was not budgeted in Fiscal Year 2016-2017. Staff requests that the City Council
allocate $47,520.00 to the Public Works Department, Grounds Division, Contract Services budget
(01-50-13-5470) for the initial expenditure which will be fully reimbursed after the project is
completed.

Environmental Review:
Xl Not subject to review ] Negative Declaration
[] Categorical Exemption, Section [ ] Mitigated Negative Declaration

Public information:

X None [} Newsletter article [] Notice to property owners within 300 ft.
] Notice published in local newspaper [] Neighborhood meeting
Attachments:

A. Staff Report

B. Resolution



Attachment A

LEMON GROVE CITY COUNCIL
STAFF REPORT

Mtg. Date _September 6, 2016

Item Title: Award a Contract to Weathermatic for the Irrigation Controller Replacement
Project

Staff Contact: Mike James, Assistant City Manager / Public Works Director

Discussion:

For the past several years San Diego County has experienced significantly dry seasons that
impacted both the availability and cost of water. Staff has worked closely with Helix Water District
to share information with city residents and help promote conservation opportunities in the city.
In keeping with the theme of water conservation, city staff has systematically installed irrigation
controllers at various locations throughout the city each year. The cost to install each irrigation
controller has been funded through general fund monies allocated within the grounds division
budget. However, due to increasing equipment costs no controllers were funded the last two
fiscal years.

In March 2016, staff was approached by Weathermatic staff regarding a partnership to purchase
and install new smart irrigation controllers in the city. The SoCal WaterSmart Agency program,
also known as the public agency landscape (PAL) program, is a fully reimbursable rebate program
that will reimburse all costs for new Weathermatic irrigation controllers including installation costs.

Weathermatic is a nationwide vendor that has products in use throughout San Diego County. The
benefits of partnering with Weathermatic for the PAL program include:

e ltincludes all costs to purchase and install the Smartlink Wireless Landscape Network
Flow Bundle. The bundle consists of the SL4800 controller, SLW5 weather sensor, and
aircard;

¢ Includes a five year cellular subscription that provides real time reporting;

e Extends the three year warranty to five years, which includes usage, theft and vandalism;
and

e Provides full training to city employees after the controllers are installed.

After working closely with Weathermatic staff it was determined that the maximum number of
locations in the city that qualified for the rebate program was 37. Staff anticipated this amount
was the not-to-exceed number of sites because it included all controllers in the city. After
reviewing each site, staff recommends that only 18 of the sites should be replaced with new
irrigation controllers. Of the 19 sites not recommended for replacement 9 have existing smart
irrigation controllers and 10 operate with a battery power source which are not compatible with
the technology upgrade of the rebate program.

While staff was performing the site analysis, it should be noted that the PAL program had an
application deadline of June 30, 2016. Staff worked with Weathermatic staff to complete the pre-
qualification application for 28 sites (18 sites that are now identified as good PAL program
candidates and 10 sites that are battery operated which are not compatible the technology
upgrade). The cost to retrofit the 18 sites is estimated to equal $47,520.00 to purchase the
equipment and install at each site. This program is a 100 percent funded by the PAL program
and will not cost the City any funding for the upfront capital investment and first five years of the
program. Beginning in year six, the estimated annual cellular subscription cost operate each site
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is $11 per site - per month ($2,376 per year for all 18 sites) which will fund the cellular service to
monitor each site.

If approved, the Weathermatic will order the equipment, detailed above, for all 18 sites, work with
staff to schedule the installation, and train city staff once all sites are installed and fully operational.
The anticipated timeline to complete this work is expected to occur within 90 days of the City
Council’s approval.

In keeping with the purchasing guidelines as shown in Lemon Grove Municipal Code Section
03.24.100 (D), staff has concluded that the irrigation controllers identified by Weathermatic are
consistent with the standard irrigation controller projects that have been purchased and installed
by the City for the past five years. As with prior projects, the City Manager was the approving
authority for prior purchases.

Conclusion:

Staff recommends that the City Council adopts a resolution (Attachment A) awarding a contract
to Weathermatlc for the irrigation controller replacement project in an amount not to exceed
$47,520.00.
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RESOLUTION NO. 2016 -

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE, CALIFORNIA
AWARDING A CONTRACT TO WEATHERMATIC
FOR THE IRRIGATION CONTROLLER REPLACEMENT PROJECT

WHEREAS, San Diego County has experienced a significant number of dry seasons that
have impacted the availability of water and the cost of water for the City; and

WHEREAS, the City continues to work closely with the Helix Water District to reduce the
amount of water used, share information about conservations efforts to its residents, and
implement new programs/equipment that will help reduce the amount of water used in the City,
and

WHEREAS, during the past five years, staff has systematically purchased and installed
irrigation controller units in high usage areas; and

WHEREAS, staff was contacted by Weathermatic to apply for the SoCal WaterSmart
Agency program, also known as the Public Agency Landscape Rebate — PAL Program which will
fully fund new irrigation controllers and the cost to install each one; and

WHEREAS, 18 locations in the city were identified as qualified locations to apply for the
PAL program; and

WHEREAS, this project will continue to support the city’s efforts to conserve water usage
in the right-of-way’s and at its facilities citywide; and

WHEREAS, the City Council finds it in the public interest that a contract for said products
and services be awarded.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Lemon Grove,
California hereby: |

1. Awards a contract (Contract No. 2017-05) in the base amount of forty-seven thousand
five hundred twenty dollars and zero cents ($47,520.00) to Weathermatic, and

2. Authorizes the City Manager or her designee to execute and manage all contract
documents.

Iy
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LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

ItemNo. 2
Mtg. Date _September 6, 2016
Dept. Development Services Department

Item Title: Public Hearing to Consider an Appeal AA1-600-0002 of the Development
Services Director Determination Regarding the Denial of a Request to Install Nine
Bedrooms (Room Addition and Remodel) to an Existing Five Bedroom House
and to Permit the Operation of a Boardinghouse Located at 2545 Crestline Drive
in the Residential Low/Medium Zone.

Staff Contact: David De Vries, Development Services Director
Miranda Evans, Assistant Planner

Recommendation:

1. Conduct the public hearing; and

2. Either adopt a Resolution (Attachment B) upholding the Development Services Director
determination to deny the installation of nine bedrooms and the operation of a
boardinghouse or adopt a Resolution (Attachment C) reversing the decision of the
Development Services Director conditionally approving the nine bedroom room addition
remodel and the operation of a boardinghouse at 2545 Crestline Drive in the Residential
Low/Medium Zone.

Item Summary:

On June 23, 2016, after reviewing a building permit request to add nine bedrooms to an existing
single-family residential home and after obtaining evidence which showed the rooms of the
addition would be rented separately with meals provided on-site, the Development Services
Director denied the request stating that the land use is a boardinghouse and not compatible with
the General Plan Land Use Designation (Low/Medium Density Residential) or Zoning District
(Residential Low/Medium). The appellant, Mr. Tim Hutchison, filed an Appeal Application and
request for public hearing stating the proposal is not a boardinghouse and referenced documents
attached to the application (Attachment F). A boardinghouse business is prohibited within the
Zoning District and is incompatible with the zone and land use designation. The staff report
outlines Mr. Hutchison’s administrative appeal request in more detail.

Fiscal Impact:

None.

Environmental Review:

Not subject to review [] Negative Declaration
X] Exempt, Section 15301 [ ] Mitigated Negative Declaration

Public Information:

[ ] None [ ] Newsletter article [] Tribal Government Consultation Request

X Notice published in local newspaper X] Notice to property owners within 500 ft.



Attachments:

Staff Report

Resolution of Denial

Resolution of Conditional Approval

Letters from City to Appellant

First and Last Code Enforcement Citations
Appellant Application with Attachments
Letter from Appellant’s Attorney

I omMmmoow?>

Letter from Special Counsel to the City of Lemon Grove

Complaint Letter from Neighboring Resident

[

Heartland Fire & Rescue Correction Notice
K. Aerial and Vicinity Map
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LEMON GROVE CITY COUNCIL
STAFF REPORT
Item No. 2

Mtg. Date _September 6, 2016

Item Title: Public Hearing to Consider an Appeal AA1-600-0002 of the Development
Services Director Determination Regarding the Denial of a Request to Install
Nine Bedrooms (Room Addition and Remodel) to an Existing Five Bedroom
House and to Permit the Operation of a Boardinghouse Located at 2545
Crestline Drive in the Residential Low/Medium Zone.

Staff Contact: David De Vries, Development Services Director
Miranda Evans, Assistant Planner

Background:

On June 4, 2014, the subject property was listed for sale as a “fixer upper” five bedroom/four
bathroom house. County Assessor Residential Building Records confirm the house was built with
permits for a five-bedroom dwelling. The property owner and appellant, City Redevelopment LLC,
purchased the property on October 30, 2014.

On December 14, 2015, the City Code Enforcement Division issued an administrative citation and
warning to the property owner (represented by the appellant) of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total) since the property’s purchase in 2014. This appeal only addresses
the permit denial for the nine bedrooms requested to be installed.

Since the initial warning, seventeen subsequent administrative citations and fines were issued
with the last citation and fine issued on May 2, 2016. The sum of the total fines issued, excluding
late payment and interest penalties, is $14,800. These civil citations are currently outstanding and
were not appealed. No payments have been made to-date.

On June 6, 2016, a building permit application request to correct the violations was submitted.
The request included an addition and remodel adding nine bedrooms to the existing five bedroom
house and included reconverting the garage, which contains additional bedrooms, back to a
garage.

On June 23, 2016, after department corrections had been issued on the above referenced building
permit application, the Development Services Director issued a zoning violation letter
(Attachment D) to the designer and property owner stating that the subject property is not
compatible with the. General Plan Land Use Designation or Zoning District and also that City
Redevelopment LLC’s business at the subject property is a boardinghouse in accordance with
Title 17 of the Lemon Grove Municipal Code. The designer for the building permit plans, Mr.
Abbas Keshavarzi, stated that rooms within the subject property were rented separately. Further
online investigations (e.g., craigslist advertisement) and interviews with the tenants and the
District House Manager, Adriana Valdespino, confirmed that rooms were rented furnished to
individuals through a month-to-month lease. No representative for the property lives on-site; no
supervised care is provided on-site; and no state licenses exist for the subject property. Based on
evidence, it appears that meals are provided on-site. During a site inspection, memorandums
posted at the entrance in the living room of the facility stated two meals (breakfast and dinner)
are provided per day to each resident. Upon inspection of the kitchen, one refrigerator on-site was

3-



Attachment A

locked and there was no evidence that food for each tenant is allowed to be stored on-site. An
interview with a tenant, Darrell Clark, confirmed that meals were provided on-site and a neighbor
stated food is delivered to the property daily. Also, online advertisements stated two meals are
provided per day.

On July 17, 2016, the Development Services Department informed the property owner of rights
to appeal a decision of the Development Services Director to the City Council (Attachment D).
This was sent to the property owner after acknowledging objections to the zoning violation letter
that were emailed by the appellant on July 13, 2016.

On July 27, 2016, Mr. Tim Hutchison, filed an appeal application stating that the proposed use is
not a boardinghouse and referenced several attachments (Attachment F). Staff has no additional
response to the appellant’s justification except as stated herein.

On August 11, 2016, Heartland Fire and Rescue, in conjunction with City Planning and Code
Enforcement Staff, visited 2545 Crestline Drive for an inspection. Numerous life and fire safety
hazards and violations were identified (Attachment J). A reinspection of the subject property will
occur on or after September 11, 2016.

On August 25, 2016, the City received a letter from Jason Turner, an attorney retained to
represent the appellant, with regard to legal arguments lodged against the permit denial and in
support of the appeal (Attachment G).

On August 29, 2016, the City received a complaint letter from a neighboring resident (Attachment
).

On August 31, 2016, Special Counsel to the City of Lemon Grove, Chance Hawkins, prepared a
written response to the appellant’s attorney on behalf of the City (Attachment H).

Discussion:

The purpose of this appeal is to determine whether or not a boardinghouse business, consisting
of 14 bedrooms rented separated with meals provided on-site should be allowed within the
Residential Low/Medium Zoning District and whether the proposed land use is compatible with
the Low/Medium Density Residential Land Use Designation which is principally designated for
single-family detached housing.

The process for land use decisions begins with the General Plan. The General Plan Land Use
Designation for this property is Low/Medium Density Residential which primarily allows for
detached houses and accessory dwelling units, day cares, open space, public facilities, and home
businesses which are compatible with the surrounding neighborhood.

The corresponding zones are established to prevent conflicting land uses from being located next
to each other or within the vicinity, specifically: to promote, protect and preserve the public health,
safety, peace, comfort and general welfare. The subject property is located in the Residential
Low/Medium Zone which permits and conditionally permits single-family dwellings, accessory
rental dwelling units, senior citizen housing, daycares, residential care facilities, parks,
playgrounds, churches, schools, and public service and utility structures and facilities.

The Development Services Director determined the appellant’s request is not compatible with the
property’s land use designation and zoning district. The surrounding land uses are almost entirely
detached single-family dwellings consisting of five bedrooms or less. A 2,300 sq. ft. house with
14 bedrooms being rented individually is not compatible with the character of a single-family
residential neighborhood.

Also, both Heartland Fire and Rescue and the County Sheriff's Department have had numerous
calls for service for the subject property within the last year (approximately 48 and 87
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respectively). Staff has received complaints from neighbors about tenants at the subject property
trespassing on the neighbors’ properties and asking for help. The property owner has a history of
construction without permits, therefore creating safety concerns on-site. The land use has
negatively affected the integrity of the neighborhood and the public health, safety, peace, comfort
and general welfare.

The Municipal Code further defines a dwelling and boardinghouse as follows:

“Dwelling” means a building, or portion thereof, designed for or occupied
exclusively for residential purposes, but not including hotels, motels, or
boardinghouses.

“Boardinghouse” means a dwelling or part thereof (not residential care facilities),
where lodging with or without meals is provided for compensation. The
boardinghouse shall have no more than five guest rooms (without separate
cooking facilities), nor accommodate more than ten persons total. Lodging shall
be provided for a time period of more than thirty days.

Based on evidence provided by the applicant, research online, site inspections, and conversations
with the appellant and site manager, the appellant intends to rent, and is currently renting the
rooms individually with no supervised care with two meals a day provided to the tenants. The
Director's determination is that the proposed land use is most consistent with the definition of a
boardinghouse because lodging is provided for compensation and meals are provided on-site.
The proposed land use is not a residential care facility because 24-hour supervision is not
provided on-site. The definition of dwelling exempts boardinghouses and therefore cannot be
permitted in the zoning district the subject property is located in.

The Municipal Code is constructed as a restrictive code and it identifies only the uses that are
allowed by right or by discretionary permit. Where the Municipal Code is silent or a particular use
does not meet the functional and/or operational characteristics of an identified allowable use, that
use is prohibited. Here, the appellant’s business of renting units to 14 separate residents in what
was originally a five-bedroom single-family home is not listed as a permitted use.

Should the City Council find that the appellant’s use of the property is not compatible with the
zoning district and that the site is being used as a boardinghouse, the City Council may uphold
the decision of the Development Services Director, further denying the land use request and
related building permit request (Attachment B). Should the City Coundil find that the appellant’s
use of the property is compatible with the zoning district and that the site is not being used as a
boardinghouse and is a single-family dwelling, per the appellants’ request, then the City Council
may reverse the decision of the Development Services Director and approve the land use and
related building permit request (Attachment C).

If the City Council denies the appeal and upholds the Director’s denial of the permit application,
then the property would be required to be vacated and permits to demolish the unpermitted room
additions and garage conversion would be required. Outstanding code enforcement fees with late
payment and interest penalties would be required to be paid. The appellant will be allowed 90
days from the date of denial to vacate the subject property and correct the unpermitted
construction prior to further code enforcement action commencing.

If the City Council upholds the appeal and reverses the Director’s denial, then the appellant bears
the burden of proof to provide appropriate evidence to overturn the Director’s determination. The
building permit request for an additional nine bedrooms would be allowed to be permitted based
on a determination by the City Council that the appellant’s building permit request maintains the
property as a single-family dwelling (as requested by the appellant) and the operation of rooms
rented separately with meals provided on-site would be allowed to continue with a finding that the
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proposed use does not impact the public health, safety, peace, comfort and general welfare.
Outstanding code enforcement fees with late payment and interest penalties would be required
to be paid. The appellant will be allowed 90 days from the date of approval to obtain final building
permits for the nine bedroom addition on the subject property prior to further code enforcement
action commencing.

Additionally, there could be further enforcement based on Building and Fire Code violations
resulting from the unpermitted construction. Heartland Fire & Rescue inspected the property on
August 11, 2016 (Attachment J). The facility has inadequate fire suppression systems which is
a serious public safety concern.

Public Information:

The Notice of Public Hearing for this item was published in the August 25, 2016 edition of the
East County Californian and mailed to all property owners within 500 feet of the subject property.

The City received one written letter in response to the Notice of Public Hearing. Staff will provide
the City Council at the time of the public hearing with any additional written comments that may
come in past the distribution of the staff report.

Conclusion:

Staff recommends that the City Council conduct a public hearing and either adopt a Resolution
(Attachment B) upholding the Development Services Director determination to deny the
installation of a nine bedroom addition and the operation of a boardinghouse or adopt a Resolution
(Attachment C) reversing the decision of the Development Services Director conditionally
approving the nine bedroom addition and the operation of the proposed land use located at 2545
Crestline Drive in the Residential Low/Medium Zone.



Attachment B

RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE UPHOLDING THE
DECISION OF THE DEVELOPMENT SERVICES DIRECTOR DENYING THE REQUEST TO
INSTALL NINE BEDROOMS (ROOM ADDITION AND REMODEL) TO AN EXISTING FIVE
BEDROOM HOUSE AND TO PERMIT THE OPERATION OF A BOARDINGHOUSE AT 2545
CRESTLINE DRIVE, LEMON GROVE, CALIFORNIA

WHEREAS, on June 4, 2014, the subject property was listed for sale as a five bedroom/
four bathroom house. County Assessor Residential Building Records construction records
confirm the house was built with permits for a five-bedroom dwelling; and

WHEREAS, the property owner, City Redevelopment LLC, purchased the property on
October 30, 2014; and

WHEREAS, on December 14, 2015, the City Code Enforcement Division issued an
administrative citation and warning to the property owner of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total). Seventeen subsequent administrative citations and fines were
issued with the last citation and fine issued on May 2, 2016. The sum of the total fines issued,
excluding late payment and interest penalties, is $14,800. These civil citations are currently
outstanding and were not appealed. No payments have been made to-date; and

WHEREAS, On June 6, 2016, a building permit application request to correct the
violations was submitted. The request included an addition and remodel adding nine
bedrooms to the existing five bedroom house and included reconverting the garage back to a
garage; and

WHEREAS, on June 23, 2016, after department corrections had been issued on the above
referenced building permit application, the Development Services Director issued a zoning
violation letter to the property owner stating that the subject property is not compatible with
the General Plan Land Use Designation or Zoning District and is recognized as a
boardinghouse in accordance with Title 17 of the Lemon Grove Municipal Code. The designer
for the building permit plans, Mr. Abbas Keshavarzi, stated that rooms within the subject
property were rented separately. Further online investigations (e.g., craiglist advertisement)
and interviews with the tenants and the District House Manager, Adriana Valdespino,
confirmed that rooms were rented furnished to individuals through a month-to-month lease.
No representative for the property lives on-site; no supervised care is provided on-site; and
no state licenses exist for the subject property. Evidence appears to indicate that meals are
provided on-site. During a site inspection, memorandums posted at the entrance in the living
room of the facility on the wall encased in plastic in the living room stated two meals (breakfast
and dinner) are provided per day to each resident. Upon inspection of the kitchen, one
refrigerator on-site was locked and there was no evidence that food for each tenant is allowed
to be stored on-site. An interview with a tenant, Darrell Clark, confirmed that meals were
provided on-site and a neighbor stated food is delivered to the property daily. Also, online
advertisements stated two meals are provided per day; and

WHEREAS, on July 17, 2016, the Development Services Department informed the
property owner of rights to appeal a decision of the Development Services Director to the City
Council; and

WHEREAS, on July 27, 2016, Mr. Tim Hutchison, on behalf of City Redevelopment LLC,
filed an appeal application (AA1-600-0002) stating that the proposed use is not a
boardinghouse and referenced several attachments; and
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WHEREAS, a boardinghouse is defined as a dwelling or part thereof (not residential care
facilities), where lodging with or without meals js provided for compensation.
The boardinghouse shall have no more than five guest rooms (without separate cooking
facilities), nor accommodate more than ten persons total. Lodging shall be provided for a time
period of more than thirty days; and

WHEREAS, the City Council duly noticed and held a public hearing on September 6, 2016

to consider the appeal of the Development Services Director determination; and

WHEREAS, the City Council determines that the appellant’s request is not compatible

with the land use designation and zoning district because of the following reasons:

1) A 14-bedroom rental business is not a permitted use within the Residential
Low/Medium Zone of the City;

2) This land use is not in character with the nature of the residential neighborhood and
has negatively affected its integrity. The surrounding land uses are almost entirely detached
single-family dwellings consisting of five bedrooms or less;

3) The request to install nine additional bedrooms to a 5-bedroom 2,300 square foot house
with five foot setbacks between neighboring properties is not in character with the nature of
the residential neighborhood:

4) The request to install nine bedrooms qualifies the property as a boardinghouse under
the Lemon Grove Municipal Code and therefore the use is prohibited in Residential
Low/Medium Zone of the City;

5) Appellant's use of the property has negatively affected, and continues to affect, the
public health, safety, peace, comfort and general welfare of the character of the residential
neighborhood and its residents because: a) Heartland Fire and Rescue and the County
Sheriff's Department have had excessive calls for service for the subject property within the
last year (approximately 48 and 87 respectively); and b) The City has received complaints from
neighbors about tenants at the subject property trespassing on the neighbors properties,
disturbing their peace and quiet and coming to them to ask for help because none was provided
at the property; and

6) Appellant’s significant construction without any building, fire or safety inspections by
the City creates safety concerns for the property and the residents on-site; and

WHEREAS, the appeal of this determination is not a project and is not subject to the

environmental review requirements of the California Environmental Quality Act (CEQA); and

Se

WHEREAS, Appellant City Redevelopment LLC and its attorney appeared at the
ptember 6, 2016 public hearing to advocate their appeal; and

WHEREAS, concerned residents in the neighborhood appeared at the hearing and

expressed their concerns about the property and how it has negatively affected the nature of the
neighborhood and created concerns for public safety: and

NOW, THEREFORE, INCORPORATING THE ABOVE STATEMENTS HEREIN, BE IT

RESOLVED that the City Council of the City of Lemon Grove hereby:

1. Denies City Redevelopment LLC’s Administrative Appeal AA1-600-0002 based on the
above-findings; and

2. Upholds the Development Services Director’s June 23, 2016 permit denial letter
denying the installation of a nine bedroom addition and the operation of a
boardinghouse at 2545 Crestline Drive, Lemon Grove, CA.

iy
iy
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LEMON GROVE REVERSING THE
DECISION OF THE DEVELOPMENT SERVICES DIRECTOR CONDITIONALLY APPROVING
THE REQUEST TO INSTALL NINE BEDROOMS (ROOM ADDITION AND REMODEL) TO AN
EXISTING FIVE BEDROOM HOUSE AND TO PERMIT THE OPERATION OF ROOMS
RENTED SEPERATELY WITH MEALS PROVIDED ON-SITE AT 2545 CRESTLINE DRIVE,
LEMON GROVE, CALIFORNIA

WHEREAS, on June 4, 2014, the subject property was listed for sale as a five bedroom/
four bathroom house. County Assessor Residential Building Records construction records
confirm the house was built with permits for a five-bedroom dwelling; and

WHEREAS, the property owner, City Redevelopment LLC, purchased the property on
October 30, 2014; and

WHEREAS, on December 14, 2015, the City Code Enforcement Division issued an
administrative citation and warning to the property owner of the subject property for non-
permitted construction at the subject property. Based on inspections, a garage conversion to
habitable living space, an interior remodel, and a room addition occurred on-site without
appropriate building permits obtained. Seventeen new bedrooms were added to the subject
property (22 bedrooms total). Seventeen subsequent administrative citations and fines were
issued with the last citation and fine issued on May 2, 2016. The sum of the total fines issued,
excluding late payment and interest penallies, is %14,800. These civil citations are currently
outstanding and were not appealed. No payments have been made to-date; and

WHEREAS, On June 6, 2016, a building permit application request to correct the
violations was submitted. The request included an addition and remodel adding nine
bedrooms to the existing five bedroom house and included reconverting the garage back to a
garage; and

WHEREAS, on June 23, 2016, after department corrections had been issued on the above
referenced building permit application, the Development Services Director issued a zoning
violation letter to the property owner stating that the subject property is not compatible with
the General Plan Land Use Designation or Zoning District and is recognized as a
boardinghouse in accordance with Title 17 of the Lemon Grove Municipal Code; and

WHEREAS, on July 17, 2016, the Development Services Department informed the
property owner of rights to appeal a decision of the Development Services Director to the City
Council; and

WHEREAS, on July 27, 2016, Mr. Tim Hutchison, on behalf of City Redevelopment LLC,
fled an appeal application (AA1-600-0002) stating that the proposed use is not a
boardinghouse and referenced several attachments; and

WHEREAS, the City Council duly noticed and held a public hearing on September 6, 2016
to consider the appeal of the Development Services Director determination; and

WHEREAS, the City Council finds that the operation of rooms rented separately with or
without meals provided on-site is consistent with the operation and definition of a single-family
dwelling and is a permitted use within the Residential Low/Medium Zone of the City and the more
than five bedrooms within a single-family dwelling is permissible; and

WHEREAS, the City Council determines that the appellant’s request is compatible with
the land use designation and zoning district and that the land use does not negatively affect the
integrity of the neighborhood and the public health, safety, peace, comfort and general welfare;
and

-9-



Attachment C

WHEREAS, the project is found to be categorically exempt from the California
Environmental Quality Act (CEQA) in accordance with CEQA Guidelines Section 15301; and

NOW, THEREFORE, INCORPORATING THE ABOVE STATEMENTS HEREIN, BE IT
RESOLVED that the City Council of the City of Lemon Grove hereby:

1. Reverses the determination of the Development Services Director and conditionally
approves a fourteen bedroom house with rooms rented separately and meals provided
on-site at 2545 Crestline Drive, Lemon Grove, CA. The appellant shall comply with the
following conditions of approval:

a. Within 90 days, building permits shall be finaled for all non-permitted construction
on-site. A two-car garage is required to be retained.

b. Outstanding code enforcement fees with late payment and interest penalties shall
be paid prior to building permit issuance.

11111
11117
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CITY OF LEMON GROVE _ scimeonmn

Development Services Department

June 23, 2016

City Redevelopment LLC
10606 Camino Ruiz #8130
San Diego, CA 92126-3263

SUBJECT: 2545 Crestline Drive, Project Number B16-000-0344

To Whom It May Concern:

After a review of the proposed project at 2545 Crestline Drive, the Development Services Director
has determined thal the subject property is not compatible with the General Plan Land Use
Designation or Zoning District and is recognized as a boardinghouse in accordance with Title 17 of

the Lemon Grove Municipal Code.

The subject property has five legal bedrooms according to County Assessor Building and
Construction Records. The proposed addition includes nine unpermitted bedrooms, resuiting in a
verified total of 14 bedrooms. According to Mr. Abbas Keshavarzi, upon submittal on June 8, 2016,
he stated that the reoms are being rented out and additional evidence on these rooms being rented

has been obtained online.

Please revise your plans to reflect the approved conditions on site (5 bedrooms or less). Please
disregard previous comments provided as appropriate. The addition may be demolished or permitted
as a family room or other area compatible with the residential character and requirements of the
Residential Low/Medium Zoning District. If the addition is demolished, then the City will issue a
refund of your plan check fee (up to 80%). Failure to cooperate with this directive in a timely manner
will result in additional code enforcement actions.

Additionally, there is a history of code enforcement violations with the subject property. To date,
there is an outstanding balance of $14,800 for the following violations:

e Violation of the 2013 CA Building Code Chapter 1, Section 5: Permits (non-permitted

construction); and
¢ Uniform Administrative Code Chapter 3, Permits and Inspections (non-permitted

construction).

Please remit payment to the City within 30-days to avoid collections.

ﬂ(:(lﬁvru‘%ancia Eyans
Assistant Planner

CC:  David De Vries, Development Services Director
Chris Jensen, Fire Marshall
Paolo Romero, Code Enforcement Officer
Kurt Culver, Esgil Building Official
Abbas Keshavarzi, Project Designer

3232 Maln Street  Lemon Grove California 91945-1705
619.825.3805 FAX: 619.825.3818 www.ci.lemon-grove.ca.us
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CITY OF LEMON GROVE 5o v

Development Services Department

July 17, 2016

City Redevelopment LLC
10606 Camino Ruiz #8130
San Diego, CA 92126-3263

SUBJECT: 2545 Crestline Drive, Project Number B16-000-0344

To Whom It May Concern:

Based on the email correspondence received on July 13, 20186, it is our understanding that you
object to the Development Services Director's determination. This decision may be appealed. If you
wish to move forward, your official written appeal must be submitted within 10-days from the date of
this letter. A copy of the administrative appeal form is attached and a $75 application fee will be
required.

Flease be aware the information contained within the previous letter dated June 23, 2016 is still
applicable to the subject property, related permits and code enforcement action. You may contact
me at 619-825-3813 with any questions and to schedule the submittal of your appeal.

Sia'am%rgtw‘m

Assistant Planner

e David De Vries, Development Services Director
Paolo Romero, Code Enforcement Officer
Abbas Keshavarzi, Project Designer

3232 Maln Street Lemon Grove California 91945-1705
619.825.3805 FAX: 619.825.3818 www.ci.lemon-grove.ca.us
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CITY OF LEMON GROVE
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CITY OF LEMON GROVE
ADMINISTRATIVE CITATION
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APPEAL APPLICATION &
REQUEST FOR PUBLIC HEARING
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3232 Main Street, Lemon Grove, CA 91945
Phone: 619-825-3805  Fax: 619-825-3818
www.ci.lemon-grove.ca.us
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10606 Camino Ruiz, Suite #8130 - San Diego, CA 92126
p: B58-635-5549 x213, f: 858-345-3734
e: info@cityredev.com, www.cityredev.com

DEVELOPMENT

Investments

August 30, 2016

City Council
City of Lemon Grove
{Sent via Email)

Subject: Appeal of Development Service Directors Decision 2545 Crestline Dr, Lemon Grove, CA
91945

Dear City Council:

In addition to Mr. Jason Turner's letter, all email correspondence with facts, email attachments
of Independent Living, email attachments of CA Supreme Court Case rulings, we would just like
to say a few other things that are important to us, the residents, and the City of Lemon Grove
as a whole:

Our projects, as with any City are a win/win for the City and its residents:

*We provide affordable housing (a must in CA).

*No taxpavyer subsidies or local government subsidies.

*Take people off the streets from being homeless.

*Invest tens of thousands (even hundreds of thousands) into the residence making it the nicest
on the block using local retailers such as Home Depot that pay sales tax to the City.

*Use local workers that reside in the city that creates work for them.

*Pay our dues to the City through permits when much of the neighborhood has illegal additions
and converted garages.

*Help people in need that no one can disagree with.

Taking people off of the streets and avoiding people being homeless is a good thing. A block
from the City offices near the trolley we have noticed there is an epidemic of homeless and
disabled peaple, several city workers have told us in confidence that they won't even leave
work that way because of fear. Residences like our help to correct this problem.

At this point we feel we are being unfairly targeted from within the City and the Development
Services Department for doing nothing but a good thing? This is clear by the limited responses,
different reasons given from within the City Development Services, and what we feel as no one
even thoroughly reading our emailed responses. There are many Independent Living's located
within the City of Lemon Grove and | don't believe anyone can deny this who works for the City
of Lemon Grove. We pride ourselves on being one of the better Independent Livings, which is
another reasan we have been so cooperative with the City in the permitting process requested
by code enforcement originally.
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10606 Camino Ruiz, Suite #8130 - San Diego, CA 92126
p: B58-635-5549 %213, F: 858-345-3734
e info@cityredey.com, www.cityredey.com

Most other Cities within the County of San Diego are very happy with the work we have done
and we have never had an issue go this far to City Council after all of the information and facts
provided. Most would believe that this is a good thing for each and every City which is why the
county of San Diego promotes it through County funded "Community Health improvement
Partners."

We hope that we can all learn from this process as it has been very time-consuming, stressful,
and expensive for all parties involved. Hopefully in the future it can be avoided completely
from the Development Services Department.

Again, thank you for your time and consideration and we look forward to being a good neighbor
of the City of Lemon Grove and helping the less fortunate.

Sinceraly,

s

City redevelopment, LLC
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City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Inde... Page 1 of 21

Tim H <tim@cityredev.com>

Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Independent Living

Tim H <tim@cityredev.com> Tue, Aug 30, 2016 at 3:21 PM
Draft To: David DeVies <ddevies@ EETVICHGINCVER, i g e

Ce. Miranda Evans =mevans@lemongrove ciLgove, iumer@jturnerlawgroup.com”
<jurner@iturnerawgroup,. coms, “sharen rapport@osh.org” <sharon.rapport@csh.org>, Lydia Romero
“irmero@iemangimve o, ggovs

Thanks David for your response, Again | appreciate that you "understand our arguments" against the
denial, and | understand if you cant at this point, but would really like responses to the detailed emails we
send you, as it seams as if no one is tharoughly reading them? If now that an "appeal” is started you can
not comment then that's fine, but would like to know and understand this? | also find it very peculiar that
this dlecision is not changed before an appeal based on the atorneys letter o you dated August 25th,
2016, it searms to us that it is prelty clear that this deision by the Development Service Dirsclor is not
legally defensitde in the court of law based on spacific facts the attomey points oul? Again if there is no
stopping the appeal and the declsion ol his paint, | guess we undarstand, but would like Io know this is the
s

Items we would like to be included in the appeal on our behalf:
#1: Our attomey letter from J. Turner Law Group, APC sent to you on 8725/16 and attached to this email.

#2: All other attachments in this email describing Independent Living and being used as references in our
emails, legal case City of Santa Barbara vs Adamson and study, etc.

#3. All email correspondence between us and the City, attached previously with new items added to this
email. '

#4: Our written statement to the City Council in addition to everything else that has been provided,
attached below.

Again, we are saddened by the fact that we are not able to review the staff report that will be provided by
your staff to city counsel on Thursday Seplember 151 PRIOR to the city council reviewing it. Being its our
appeal of the Development Service Directors taeision, | would hope that we would be able to see what is
being prepared prior to it being handed to the ulimate decision makers.

Thanks for your cooperation and as stated before we intend on being a good resident of the City of Lemon
Grove obtaining any permits for anything not permitted previously and helping the less fortunate with
affordable housing. :

Tim

City Redevelopment, LLC

B58-635-5549 %143

On Fri, Aug 26, 2016 at 8:21 AM, David DeVries <ddevries@lemongrove ca gov> wrote;

Mr. Hutchison, since you have requested an appeal of the Development Services Director's June 23,
2016 decision to deny your submitted plans the parties responsible for hearing your matter are the City
Councilmembers in a public hearing.
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I need to know if you would like us to include additional items in the staff report. Right now I have your
completed appeal application with the items that were attached to that email with the completed
appeal application. If there are any emails or other items you would like me to include on your behalf,
please et me know. You can also prepare your own written statement that we can provide to City
Council before your appeal hearing as well.

We understand your arguments against the denial but they should be directed towards City Council at
and during the September 6th hearing through the public hearing appeal process.

Thank you for your attention to this matter.
Thanks,

David B. De Vries, AICP
Development Services Director
City of Lemon Grove

Development Services Department
3232 Main 5t

Lemon Grove, CA 91945

{619) 825-3812 phone

(619} 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemongrove.ca.gov

From: Tim M [mailto:tim@cityredev.com]
Sent: Thursday, August 25, 2016 1:56 PM
To: David DeVries <ddevries@lemongrove. ca.gov>; Lydia Romero <lromero@lemongrove.ca.gov>
Cc: Paclo Romero <promerc@lemongrove.ca.gov>; Miranda Evans
<mevans@lemongrove.ca.gov>; Patti Peterson <ppeterson@lemongrove.ca.govs;
fturner@jturnerlawgroup.com; Marijie Cappielio <mcappiello@lemongrove.ca.gov>;
sharon.rapport@csh org

i Subject: Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Independent Living

David & Lydia,
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Being that Development Services Director has not changed his findings of our home on 2545 Crestline
Dr as a Boarding House and it does not seem like anyone from the City of Lemon Grove is thoroughly
reviewing the attachiments on e soails sent, 1 wauld like to point out some basic facts below that
hopehally the City Atlorney can review and p bly come to a different conclusion. We don't feel this
even needs Lo go any fuy ‘ srate in full with the city's building codes and permit
anything not permitled orin compliam ande are tied though until this decision is overturned
placing Neitations o what we oz

Lemon Grove Municipal Code:
: 17.08.030 Definitions,

. "Boardinghouse” means a dwelling or part thereof (not residential care facilities), where

lodging with or without meals is provided for compensation. The boardinghouse shall have no
. more than five guest rooms (without separate cooking facilities), nor accommodate more than
- ten persons total. Lodging shall be provided for a time period of more than thirty days.

ILA by Community Health Improvement Partners (funded by the County of San Diego):

1. Definition of Family:
Why independent living homes may locate in residential zones in California:

In 2 1980 California Supeeme Coust decision, City of Santa Barbara v. Adamson, the court raled, based on privacy rights,

tha defivitions of “famly” for purposes of zoning cannot distinguish between related and unrelated individuals,

e local governments cannot limit the
number of unrelated adults that :qrmly reside
together functioning as a family if they do not
liﬁﬁll thﬂ N bﬁ?lﬁ” Uf rﬁlﬂ‘w W:i ]ﬂﬁl‘&?ﬂl’]ﬁ* However, several focal

governments still atrempt to use or enforce an illegal definition of family.

By limiting our home at 2545 Crestline Dr to 5 bedrooms when there is nothing in the Lemon Grove
Building code that limits a minimum or maximum number of bedrooms, you are placing an unfair
regulation on our home. In addition to limit no more than 10 people in the home would be against a
California Supreme Court decision.

With all of the material and information sent, | hope this simplifies a basic decision that should be
overturned based off the facts sent. We do not wish to tie up any more of the city's valuable time and
more importantly tax payers money on this issue if we can avoid it.
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Again we apologize in advance for all of the email correspondence, just please remember this is a result
of the city's findings and David suggested sending over anything that would change the Development
Service Directors decision we feel is unfair.

Thank you in advance, and we look forward to being a good neighbor, helping the less fortunate with
affordable housing, and being in compliance with the City of Lemon Grove at all times.

Tim
City Redevelopment, LLC
858-583-3278

On Wed, Aug 24, 2016 at 6:23 PM, Tim M <tim@cityredev.com> wrote.
David,

It was a pleasure speaking with you Monday 8/22/16, as always you were detailed and very
knowledgeable. You are correct that the fee's have been reasonable thus far other than the $14,800
in code enforcement fines while cooperating with the City throughout this process. Thank you for the
clarification of the Development Services Directors official stance as classifying our home as a

* "Boarding House" rather than "Group Home" or "Licensed Facility" Miranda discussed verbally over

" the phone on with me on 7/26/16. Being that you stated, "the City of Lemon Grove would not be able

~ to provide us with specific reasoning or proof leading to their decision of classifying us as a Boarding

: House" other than they assumed meals were provided occasionally at first, followed later that certain
rooms were rented individually; we would really like to review what is being sent to all of our neighbors

" for our appeai of the Development Services Director decision prior to it being mailed if possible? We
understand this is procedural for Appeals based on the LGMC you sent us, but were unaware that the

. whole neighborhood would be notified based off of the Development Services Director's decision and
an appeal process.

After our canversation | also understand that an appesl is the only way to change the decision of the
‘ j ¢, apc and Jason Turner (ILA

f clor 5o we have consulled jhurmerlpe

councit lo Community Heallh Improvement Pastners funded by the county of San Diego) and he will
b writing you @ lelter to hopefully clanly s type of Independent Living as a family with the hopeful
intention of avoiding an appeal to City Counsel all together. |f this decision based off the
Development Services Directors decision is granted it would change the trajectory of all the
Independent Livings {(which you acknowledged there are in the City) within the entire city of Lemon
Grove as they would now be classified "Boarding Houses" and according to the CA Supreme Court
this would not be allowed based on the 1980 ruling "City of Santa Barbara v Adamson."

In addition you stated that a staff report will be available September 1st, and we would like to view a
copy of this before it is sent to City Counsel based on it being our appeal and the package that was
sent over to Miranda Evans on July 27th to make sure all of our documentation sent is included, in
particular all attachments if possible?

Again, sorry to bother you on this and we have every intention of fully coaperating with the City of
Lemon Grove as the last thing we want is these individuals displaced back to the streets of Lemon
Grove with what we feel is an incorrect classification of our home.

21-



Attachment F

222

City Re-Development Mail - Re: Fw: RE: 2545 Crestline Drive -Boarding House vs Inde... Page 5 of 21

=
g
g
E

ol forward 1o resolving this so that we may permit the onginal dddition i queskion

Wik ¢ & back he way it was originally built by approving the plans Mr Kes mwm ] |“r' \
EAYy ffter changes on June 6th after multiple revisiong by thiz ity of L Vi Trom previous
wisits w M» ll sshavarzl. We phide ourselves on being a good neighbor and hwiwmj b derss fortunate.

thanks,

Tim

City Redevelopment, LLC
858-636-5549 x143

PS: Al original attachments attached again for your reference.

On Mon, Aug 22, 2016 at 6:40 PM, David DeVries <ddevries@lernongrove ca.gov> wrote:

- HiTim, you can review the public notice Thursday it is posted in the paper and delivered to the
property owners. Please email Patti at noon Thursday for a copy if you haven't received it
already.

Thanks,

David B. De Vries, AICP
Development Services Director
City of Lemon Grove

Development Services Department
3232 Main St.

Lermon Grove, CA 91945

(619) 825-3812 phone

(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www lemongrove ca.gov

From: David DeVries
Sent: Monday, August 22, 2016 12:46 PM
To: 'Tim M' <tim@cityredev.coms
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Cc: Paolo Romero <promerc@lemongrove.ca gov>; Miranda Evans
<mevans@lemongrove.ca.gov>; David DeVries <ddevries@lemongrove.ca.gov>
Subject: RE: Fw: RE: 2545 Crestline Drive

Hi Tim, section 17.28.020{1) requires that public noticing for Development Service Director
appeals. See below. Let me know if you have further questions.

I Appeals. Any applicant or other interested person who is dissatisfied with the denial,
approval, conditional approval, or other application decision made in the administration of this
title may appeal the decision. Decisions made by the development services director are appealed
to the city council. Decisions made by the development services director are appealed to the city
council. Decisions made by the city council are final.

Appeal applications, accompanied by the filing fee, shall be filed within ten days following the
date a decision is made, on forms provided by the development services department. Appeals of
development services director decisions shall be submitted to the city clerk. Appeals will be heard
at a public hearing that has been noticed according to subsection F and conducted according to
subsection G. Failure of the appellate body to make a decision according to subsection H shall be
deemed in agreement with the previous decision.

All rights of appeal are exhausted when the proceedings set forth herein have been completed.
An applicant shall not apply for the same or similar use affecting all or part of the property within
twelve manths of the effective date of the decision of denial, or as otherwise specified at the time
of the decision of denial.

F. Notices. The notice shall state the purpose of the notice, a project description, and an
explanation of the permit process, and be given by a date certain to affected parties according to
subsections (F}{1), (2} and (3), as appropriate.

1. Public Hearings. Notices for public hearings shall also state the time, place, and purpose of
the public hearing and shall be given by publication at least ten days prior to the public hearing.
Notices to affected property owners shall be given at least ten days prior to the public hearing
according to subsection (F}(2).

2. Affected Property Owners. The notice shall be mailed to all real property owners within
five hundred feet of all exterior houndaries of the subject property at least ten days prior to the
decision. Notices shall be mailed using the names and addresses of the owners as shown on the
latest equalized assessment roll in the office of the county assessor. Where the address of such
owner is not shown on such assessment roll, failure to send notice by mail to such property owner
shall not invalidate any proceedings in connection with such action. In the event that the number
of owners to whom notice would be sent according to this subsection is greater than one
thousand, then notices may, instead, be given by placing a display advertisement of at least one-
eighth page in a newspaper having general circulation within the affected area.

3. California Environmental Quality Act (CEQA) and State Law. Notices shall be made
according to Government Code Sections 65090 through 65091, as amended. Processing time
frames will apply unless extended environmental review is required by state law or this code.
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G. Public Hearings. A public hearing is the opportunity for the advisory body, the hearing
body, or the appellate body to obtain public testimony or comments prior to making a decision.
The public hearing shall be conducted in accordance with this chapter and Section 2.14.090 of this
code. Public hearings may be continued to another time without requiring further public notice,
so long as the future time and place are announced before adjournment of the hearing.

Thanks,

David B. De Vries, AICP
Development Services Director
City of Lemon Grove

Development Services Department
3232 Main St.

Lemon Grove, CA 91945

(619) 825-3812 phone

(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemongrove.ca.gov

From: David DeVries

Sent: Monday, August 22, 2016 12:17 PM

To: Tim M' <tim@cityredev.com>

Ce: Paclo Romero <promero@lemongrove.ca.govs; Miranda Evans
<mevans@lemongrove.ca.gov>; 'keshavarziabbas@sbcglobal.net'<
keshavarziabbas@shcglobal net>; David Devries <ddevries@lemaongrove.ca.gov>
Subject: RE: Fw: RE: 2545 Crestline Drive

Hi Tim, can you provide us a copy of your LLC for City Redevelopnent LLC. If this document does
not reference you as the signatory for the LLC, you'll need to provide written authorization from
the signatory to act on the LLC's behalf. Also, the building permit application was signed by Abbas
Keshavarzi who was referenced as the owners agent, but we’ll need the same praperty owner
authorization from him. "ll need this by the end of day if possible.

Thanks,
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David B, De Vries, AICP
Development Services Director
City of Lemon Grove

Development Services Department
3232 Main St.

Lermon Grove, CA 91945

(619) 825-3812 phone

(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.iemongrove.ca.gov

From: David DeVries

Sent: Monday, August 22, 2016 9:53 AM

To: ‘Tim M' <tim@cityredev.com>

Cc: Paolo Romero <promero@lemongrove.ca.gov>; Miranda Evans
<mevans@lemongrove.ca.gov>; David DeVries <ddevries@lemongrove.ca.gov>
Subject: RE: Fw: RE: 2545 Crestline Drive

Hi Tim, the City Council appeal hearing for your item is scheduled for September 6, 2016 at 6pm at
the Lemon Grove Community Center, 3146 School Lane, Lemon Grove, CA. The staff report will be

available for your viewing on Thursday September 1. The public notice in the paper and the 500

foot radius notice to property owners will go out on Thursday, August 25", Please let myself or

Miranda know if you have any questions.

Thanks,

David B. De Vries, AICP
Development Services Director
City of Lermon Grove

Development Services Department

3232 Main 5t,

5.
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Lemon Grove, CA 91945
{(619) 825-3812 phone
{619) B25-3818 fax
ddevries@lemongrove.ca.gov

www. lemongrove.ca.gov

From: Miranda Evans

Sent: Wednesday, July 27, 2016 5:52 PM

To: Tim M’ <tim@cityredev.com>

Ce: David DeVries <ddevries@lemongrove.ca.gov>; Paclo Romero
<promero@lemongrove.ca.gov>

Subject: RE: Fw: RE: 2545 Crestline Drive

Thank you, Tim. | was unavailable to answer your phone call earlier. Your payment was received
and your receipt is attached. You have been assigned Administrative Appeal Permit #AA1-600-
0002. We will keep you apprised.

Thank you,

Miranda Evans

Assistant Planner

City of Lemon Grove

Development Services Department
3232 Main Street

Lemon Grove, CA 91945

(619) 825-3813 phone

(619) 825-3818 fax

mevans@lemongrove.ca.qov

www lemongrove.ca gov

From: Tim M [mailto:tim@cityredev.com]
Sent: Wednesday, July 27, 2016 4:45 PM
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To: Miranda Evans <mevans@lemongrove.ca.gov>

Ce: David DeVries <ddevries@lemongrove.ca.gov>; Paolo Romero
<promero@lemongrove ca.gov>; Malik Tamimi <mtamimi@lemongrove.ca.gov>
Subject: Re: Fw: RE: 2545 Crestline Drive

Miranda,

It was a pleasure speaking with you and David yesterday, you both seam like very nice

reasonable people and are doing a good service for the City of Lemon Grove. Please see the
attached letter as discussed for the appeal as t was not able to have David come 1o a different
conclusion after our talk | have attached the completed Appeal Application with all of our email
correspondence. In addition all previous attachments that were sent to you in email have been
attached if you can include all of this for the City Counsel appeal. | will call your office before Spm
today to make the $75 payment for the application. Hopefully we can resolve this shortly after the
appeal and | have explained to you and David that we are at a standstill until we have this
decision. David explained he would mention this to Paulo so that we were not issued any other
fines while we try to resolve this process. | will take yours and David's advise on letling this appeal
process happen before having our attorney contact the City Attorney as you guys are correct in this
just further complicating something that may be resolved through the appeal.

In response to your previous emall listed below as we never officially responded to it, other than
verbally over the phone which | understand you are just doing your job:

| appreciate the feedback and LGMC Research that was provided, however in my previous email |
address with specific proof that we are not a "Boarding House" and sent you all the specifics of the
reasons we were not along with what we feel is satisfactory proof. Being we received this email
from you on July 14th, 2016 and your letter was post dated for July 17, 2016, we would have to
assume that your decision was already made on a “Boarding House" prior to even reading our
response. Also judging by the response we sent you below on July 13, 2016 about re-reading our
email, your response on July 14, 2016 really would indicate to us at least that our July 13, 2016
ermnail was not reviewed, our at least very carefully. Also when we verbally spoke Miranda 7/26/16
you asked if our residence at 2545 Lemon Grove was licensed? | responded "No" and is was if no
one had even reviewed our responses via emails on July 13, 2016 and June 23, 20167 i do
understand that this was a phone conversation and there is no way you could possibly know all of
your cases off the top of your head, but it is extremely important for us and our residents living as a
family in 2545 Crestline Dr

Anyway, we know you and David especially are very busy, so this tiny issue is not your primary
concern by any means and probably shouldn't be. We just feel it is important to note all of these
things, as this is a big deal for us and the lower income residents living in the residence.

Thank you for your time and consideration, and as we said before we have every intention of being
a good neighbor and in compliance with the City of Lemon Grove & the code compliance division

thanks,

07-
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Tim
City Redevelopment, LLC

858-635-5549 %143

On Thu, Jul 14, 2016 at 10:30 AM, Miranda Evans <mevans@lemonigrove.ca.gov> wrote:

Tim,

Thanks for the information and clarification. The Director's decision may be appealed to the
City Council in accordance with Section 17.28.020 of the LGMC. Please review the information
below and the attached letter. A copy of the letter will also be mailed to you taday.

LGMC Research:
LGMC Definition

“Boardinghouse” means a dwelling or part thereof (not residential care facilities), where
lodging with or without meals is provided for compensation. The hoardinghouse shall have no
moare than five guest rooms (without separate cooking facilities), nor accommodate more than

- ten persons total. Lodging shali be provided for a time period of more than thirty days.

“Dwelling” means a building, or portion thereof, designed for or occupied exclusively for
residential purposes, but not including hotels, motels, or boardinghouses.

1. “Dwelling unit” means one or more rooms, designed, occupied or intended as separate
living quarters, with private sanitary and kitchen facilities, for the exclusive use of one
household,

2. Dwelling, Single-Family. “Single-family dwelling” means a freestanding building, built on,
or assembled pursuant to the requirements of the Uniform Building Code, or a mobile home as
defined in the National Mobile Home Construction and Safety Standards Act of 1974 {42 U.5.C.
Sec, 5401, et seq.), instailed on a permanent foundation, designed or used exclusively for
occupancy by one household and containing one dwelling unit

3. Dwelling, Duplex. “Duplex dwelling” means a building designed or used exclusively for
occupancy by two households and containing two dwelling units.

4. Dwelling, Multifamily. “Multifamily dwelling” means a building, or a portion of a
building, containing three or more dwelling units.

5. Dwelling, Studio. “Studio dwelling” means a dwelling unit consisting of not more than
~ one habitable room together with kitchen or kitchenette and sanitary facilities.

“Family” means one or more individuals occupying a dwelling unit, including transitional and
supportive housing, and living as a single household. The term “family” shall not be construed
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to include a fraternity, sorarity, club, or other group of persons occupying a hotel,
boardinghouse, or institution of any kind.

“Household” means one or more individuals living together in a single dwelling unit, with
common access to and common use of all living and kitchen areas and facilities within the
dwelling unit. This may include transitional and supportive housing.

“Nuisance” means an interference with the enjoyment and use of property.

"Room” means an undivided portion of the interior of a dwelling unit, excluding hathrooms,
kitchens, closets, hallways and service porches.

17.04.050 Unlawful uses a public nuisance.

Any building or structure set up, erected, altered, built or moved, or any use of property
contrary to the provisions of this title are declared to be unlawful and a public nuisance, and
the city attorney may, upon order of the city council, immediately commence action or
proceedings for the abatement and removal and enjoinment thereof in the manner provided by
law, and may take such other steps and may apply to such court or courts as may have
jurisdiction to abate and remove such building or structure or such use of property and restrain
and enjoin any person from setting up, erecting, building, or moving any such building or using
any property contrary to the provisions of this title.

17.04.100 Minimum standards specified.

In interpreting and applying the provisions of this title, unless otherwise stated, they shall be
held to be the minimum requirements for the promotion of the public health, safety, peace,
comfort and general welfare.

17.12.060 Compliance with regulations.
Except as provided in this development code:

A, No building or steucture shall be erected and no existing building shall be moved,
altered, added to, or enlarged, nor shall any land, building, or premises be used, or be
designated to be used, for any purpose or in any manner, nor shall any yard or other open
space surrounding any building be encroached upon or reduced, except as permitted by and in
confarmity to the regulations specified in this chapter for the land use district as set forth in the
zoning map, or any amendment thereto.

B. Novyard or epen spaces provided about any building for the purpose of complying with
the provisions of this chapter shall be considered as providing a yard or open space for any
other building or any other lot.
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€. Itisunlawful to divide any parcel of land 50 as to create a parcel of land not meeting all
of the requirements of this chapter.

D. No building or structure shall be erected nor shall any use be made of any land within
any sethack areas as shown on the zoning map except landscaping or vehicular or pedestrian

thoroughfares, such setbacks being in addition to front or street side yards otherwise required
herein.

E. No use shall be made of land in the city, which use is a nuisance to the area in which
such use is made or intended to be made.

. 17.12.070 Uncertainty of use classifications.

A. Itis recognized that in the development of a comprehensive zoning ordinance, not all
uses of land can be listed, nor can all future uses of lands be anticipated. The listings of uses
permitted or permitted subject to a conditional use permit in each zone, or subject to a

- conditional use permit, are illustrative and meant to indicate the types and scales of

. development intended for each district. A use may have been omitted from the list of those

© specified as permissible in each of the various districts herein designated, or ambiguity may

+ arise concerning the appropriate classification of a particular use within the meaning and intent
of this chapter. Where such uncertainty exists, the planning director shall determine the
appropriate classification for any such use.

B. If the development services director believes that the determination of the
appropriateness of a particular use in a zone should be made by the city council, all pertinent
- facts shall be transmitted to the planning commission for consideration at its next regular
" meeting. Any decision of the development services director may be appealed pursuant to
Section 17.28.020 of this title.

C.  No provision of this title allows for the location of a marijuana dispensary or marijuana

- collective within any zone within the city. No further determination is required by the

' development services director or city council regarding such uses at any location within the city,
This provision is declarative of existing law in that such uses have never been interpreted to be

- allowed in the city and this title has not made provision for these uses since the adoption of the
Compassionate Use Act by the voters of California in 1996. in November 2012, the voters of the
city rejected Propositions “Q” and “T,” which would have allowed such uses. Said rejection of
these measures is evidence of the intent of the voters to continue the prohibition of marijuana
dispensaries or marijuana collectives. (Ord. 434 § 2, 2015; Ord. 426 § 2,2014; Ord. 386 § 3,
2009).

¢ Thank you,
Miranda Evans

Assistant Planner

City of Lemon Grove
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Development Services Department
3232 Main Street

Lemon Grove, CA 91945

(619) 825-3813 phone

(619) 825-3818 fax

mevans@lemongrove.ca.qov

www.lemongrove.ca.gov

From: Tim M [mailto:tim@cityredev.com]
Sent: Wednesday, July 13, 2016 7:06 PM

To: Miranda Evans

Ce: David DeVries; Paolo Romero; Malik Tamimi
Subject: Re: Fw: RE: 2545 Crestline Drive

Miranda,

. Thank you for the response, no disrespect is meant here, but please re-read my previous email
and review the attachments again in regard to Independent Living (I have attached again).

. There is a detailed description of this type of living provided here (see "Distinctions among

" housing types_06_-16-14" & "ILA_LegalHandout06-18-14" attached files). There is no "CA
Residential Care License" required for Independent Living, i.e. individuals living together as a

* family (see "Distinctions among housing types_06_-16-14" attached file). You may have
misinterpreted that there are "disabled seniors" living there requiring state licensing, however
these people which we nor the City of Lemon Grove can discriminate against are living
independently, do not need medication oversight in the home, & are able to function without
supervision (see "L FAQs ILA" attached file). There is no "care” or "supervised care" being
provided. We are very aware of CA State Licensed facilities through "CA Community Care

. Licensing" and manage both types, we assure you "2545 Crestiine Dr* is not a licensed facility
nor is required to be per CA Law (see "ILA_LegalHandout06-18-14" attached file). Independent

. Living is no different than how your or my family lives, please see "CA Supreme Court ruling”

. attached. The County of San Diego actually supports this type of living and funds CHIP
"Community Health Improvement Partners” to promote it. We do feel that the City of Lernon
Grove may be overstepping their bounds slightly. by digging into thes oples ong abilities
as citizens and how they may live within the community. You may or may not agree with the
mission we have in helping these people which is completely understandable, hut | have o
assure you that this is completely legal or we would not be trying to waste your time our ours
(Please see attached files). In order to avoid more costs with our attorneys and yours along
with fees, as you have requested a substantial amount of building changes to be done (such as
add a garage) as | said before we are more interested in helping people, please take this to
whoever you need (Supervisor, Manager, City Attorney, etc) for exemption to your accusation of
a group home, so that we may comply with all your building permit requests. We are confident
they will review the attached information and agree, as | said this is not the first City to make an

- assumption as to the type of living going on in our home.
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Please Miranda, as it is our intention to comply with all building an municipal codes with the City
i of Lemon Grove and get this resolved as soon as possible. We due appreciate your due
diligence for the City of Lemon Grove and look forward to being a good neighbor & helping the
- homeless peaple of Lemon Grove,

thanks,

Tim

City Redevelopment, LLC
858-635-5549 x143

On Thu, Jun 30, 2016 at 6:45 PM, Miranda Evans <mevans@lemongrove.ca.gov> wrote:

Tim,

* Thank you for your email. Due to the information you have shared, please submit a copy of
your CA Residential Care License for City staff's review. Please also provide a detailed
description of the use of the property with substantial suppaorting evidence. Is supervised
care provided? Once submitted in full, we will review for consideration.

Thank you,

Miranda Evans

Assistant Planner

City of Lemon Grove

Development Services Department
3232 Main Street

Lemon Grave, CA 91945

(619) 825-3813 phone

(619) 825-3818 fax

mevans@lemondgrove.ca.qov

www.lemongrove.ca,gov

From: Tim M [mailtotim@cityredev.com]
Sent: Wednesday, June 29, 2016 4:55 P
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To: Miranda Evans
Ce: David DeVries; Paolo Romero; Malik Tamimi
Sublect: Fwd: Fw: RE: 2545 Crestline Drive

Miranda,

In addrassing your letter dated June 23, 2016 {attached) and your response 1o Abbas

. Keshavarsi on June 28th, 2016 (in this email chain, we have 1o say we are a litle "shocked"

" bing that we have bean in communication with your staff and Paclo Romero since the very

. beginning of when this violation took place. We would have o expect something like this from

. someone who was not in constant communication and not willing to work with the City of
Lemon Grove on correcting the problem, which is not our intention at all. First you state,
“there is a history of violations with the subject properly” wien the entire time it has been an
unpermitted addition which we have baer warking to correct with several roadblocks along the

. way. In addition to have $14,800 in viclationa whan as Paclo Romero stated right in front of
you today in your office that we had a lot line adjustment claim through the title insurance

* company which had to be resolved before we could even submit the plans that had been

* prepared for some time and your office had reviewed previously, just seams a little excassive,
unreasonable, and just plain unproductive in the matter with a homeowner who is trying to
resolve the issue with the City. After speaking with Paulo, Patt, and other staff members who
had seen the plans previously we were advised 1o just submit he plans w/o messing with the
ot line adjustment as this would take 6-12 months lo resolve in itself. So al this point on June
Bth after your staff had identified some corrections several times on office visits by Mr
Keshavarzi we submitted the plans. We understand you are just doing your job and may be
nesw 1o this case, bul want you to understand the entire history as it does not seam |ike it has
been fully éxplained by your staff to you. In the future we will Iry Lo document eyerything via
ernail communication as most of the previous communication was from multiple office visits
and phone conversations with your staff of the City of Lemon Grove.

A lpase from
wonhd o
(RGITHTS
herated tood 3 # ; broarellng
bearne uncier CA Tavw _ ur leases have food provided n therm @ of early
this year? Basically there are low incorme individual & disabled seniors living as a family in
this residence and the state of CA allows this without any type of Special or Conditional use
PEEVTIL I B0y fesi bt s spedlig o o lawpir ndd the TLA (ndegpendant
Liwirigy dis b fasw o 4 WE Y ANy
' goof G|

o parhicular 1
Fibi iy Ay cy o the

WS | g disabied at : that g
TerEY e b g g e Clby of Lemor Fils le=tcs
v Mesiong tunding Fom b if thizy ook an noorrect achion,

City Attorney for exemption of the non compatible with the General Plan Land Use
Designation or Zoning District and any Conditional Use permit so we can get the original
violation of an unpermitted addition correctea for you

in addition you state that we have to convert the previously submitted plans now 1o 5
bedrooms {original house)vs 14 bedrooms and the addition can be a living raom? ' not
quite ciear on this as any amount of bedraoms is allowed anywhere within the State of CA,
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many homes with in the City of Lemon Grove have more than 5 bedrooms? The code Yo
gave to Mr Keshavarn varbally A
betvause of the City of Lemon
consist of & or raore
HE pronos
Ihie e
hivuse as bean this wi
wiakation We unc

itying the house g a group home which would
57 Please provide clanly with documetation of the limitation YO
& or less, or allow us o continue with the peoritting f

: Migase also understa
Loty iy hes L
£ and that its now our responsibility and bewng ety owner have
o cormgly with all app le Laws, bt please work with us & ot want to displace
chisasbiled ars lving there currently as a family that would otherwise be livirg on the streets
ol Lerion Growes.

i

5 by

PO CEreve
ot Wes aee s interested helpsing g
ApcEs with any Citles We underatand that yaur ot is ve

So sither the case, we want 1o be in complianee with the City of Le
possible ang ; i
than maki

lichics s

STt Py sy, G0 wie wart to make 1 )
for g & 3 tared that & simple sddition penmil

Thank you for your time and consideration. We look forward to completing the addition
permits and keeping people off the streets of Lemon Grove.

Please advise after the City Attorney has reviewed the attached docurnents and we are able
to get these plans approved so we can start the correction process,

Tim

City Redevelopment, LLC
858-635-5549 x 143

~~~~~~~ Forwarded message —-—-—

" From: Abbas Keshavarzi <keshavarziabas@shcglobal net>

Date: Tue, Jun 28, 2016 at 3:36 PM
Subject: Fw: RE: 2645 Crestiine Drive
To: Tim H

« - 0On Tue, 6/28/16, Mitanda Fvans <mevans@lemongrove.ca gov> wiote

> From: Miranda Evans <mevans@lemangrove ca gove

> Subject: RE 2645 Crestline Drive

> To: "Abbas Keshavarzi™ <keshavarziabas@sbceglobal net>
> Date: Tuesday, June 28, 2016, 3.2 PM

> Hi Abbas,

T
> Thank you for your cooperation
> and continued eflorts to comply with City direction. The
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> City issued the first fine December 14, 2015 and shortly

> after the property owner sent a representative to the City

> to acknowledge the issue and informed City staff that plans
> would be submilted, which demonsirates the property owner
> has beep aware of the situation. Staff issued the following

> citations after plans were not submitted with a daily fine

> of $1000, Also, as you can see from the copies of all the

> citations issued, thera were periods where there were no

> citations issued because City staff was notified that plans

> would be submitted. Please note that the $14, 800 fine

> amount does not include late payment and interest penaities.
>

>

> Per lelter sent last

> Thursday, the direction moving forward is to revise your

> plans to reflect the approved conditions on site (5 bedrooms
> or less) The addition may be demolished or permitted as a
> family room or other area compatible with the residential

> character and requirements of the Residential Low/Medium
> Zoning Districl. If the addition is demolished, then the

> City will issue a refund of your plan check fee (up to 80%).
> Failure to cooperate with this directive in a timely manner

> will result in additional code enforcement actions.

>

> Best regards,
>

> Miranda Evans

> Assistant Planner

> City of Lamon

> Grove

> Davelopment Services Department
> 3232 Main Street

> Lemon Grove,

> CA 91945

> (619) 825-3813 phone

> (619) 825-3818 fax

> mevans@lemongrove.ca.gov
> www lemongrove ca gov

5

el

>

> e Jriginal Message-—-—
> From' Abbas Keshavarzi [mailto:keshavarziabas@sbcglobal net]
>
= Sent; Monday, June 27, 2016 2:16 PM
> To: Miranda Evans
> Subject: Re:
> 2545 Crestiine Drive
=g
> Hello
» Miranda
> After recieving the initial code
> enforcment notice, the owner of this property hired me to
. > draw an as-built plan and apply to obtain a building permit
> for non permitted works that have been done We have been in
> contact with the city since day 1 and even had Ed Carlson
. > from their office come into your office and the staff
> reassured us there would be no fines as we carme in right
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> after the letter was served. We are working with the City
> and | was in contact with Paulo, Patt and other staff
> members since then fo make it work. We have had 2 lot of
= tleliys out of our control, bt aller severs megtings and
srersations | subrm ttwﬂ iz project on June fith, now you
> gurpnsed us with this o gl BYABDO fine, this is rot
» "f«x'r and th atord thig, tuiding codes
st yeu rg say any thing regarding In xw
> Hw ikilirigy Code i wﬁumfw pErri 15 reguired and this
> eactly what we sre trying to do. This building is nm El
hm;m mqhu:muw ‘ esidents are mmmmﬂwm b living
ag @ large £ el LUs-50 hal we can get
lw- situation rectified with the G fy thm w1 b
= or itention since day 1 to cooperate and be g good
= neighbor dnd help ke people off the streels of Lemon
> Grove,"
-
> Best
> Regards
> Abas Keshavarzi
> (858) 6033080 e e
> On Thu, 6/23/16, Miranda Evans f»mevans@lemongrove ca.gove

> wrole:
=3

fac

> Subject 2545
> Crestline Drive
> To: "keshavarziabas@sbceglobal net”
» « keshavarziabas@sbeglobal net>
> Ce: "David DeVries" <ddevries@lemongrove.ca. Govs>
» Date: Thuesday, June 23, 2016, 5:56 PM

e

Sy

= Mr. Keshavarzi,

Please review the attached

> letter regarding the plans you submitted on June 6, 2018,

> A copy of this notice has also been mailed to your address
>on file with the City and to the property owner's

> address. Please forward this email to the

e

» property owner, as we do not have record of their email

> address, and let me know of any questions you rnay have.
> Thank you for your altention fo this

> matter

> Sincerely,

> Miranda Evans

Page 19 of 21
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Tim H <tim@cityredev.com>

Fwd: Fw: RE: 2545 Crestline Drive

Tim H <tim@cityredev.com> Tue, Aug 30, 2016 at 2:25 PM
Draft To: David DeVries <ddevries@lemaongrove.ca.gov>

Cc: Miranda Evans <mevans@lemongrove.ca.gov>, "turmner@jturnerlawgroup.com”
<jlurner@jturnertawgroup.com>, Lydia Romero <lromero@lemongrove.ca.gov>

Thanks David for the response. | am curious as to what you "do not" agree with in statements/assumptions
discussed in the previous email to you? Please clarify these so that | can make sure we are on the same
page.

| am saddened by the fact that we are not able to review the staff report that will be provided by your staff
to city counsel on Thursday September 1st PRIOR to the city council reviewing it. Being its our appeal of
the Development Service Directors decision, | would hope that we would be able to see what is being
prepared prior to it being handed to the ultimate decision makers.

Again we look forward to cooperating with the City of Lemon Grove and moving past this so we can focus
on helping the less fortunate.

thanks,

Tim

City redevelopment, LLC !
858-635-5549 x143

On Fri, Aug 26, 2016 at 8:19 AM, David DeVries <ddevries@lemongrove.ca gov> wrote:

Thanks Tim, the appropriate forum to discuss your position will be at the City Council meeting. | do not
agree with all of your statements/assumptions discussed herein. Your initial email with the appeal

. application included the attachments that will be included as attachments in the City Council staff
report. If you would like to include additional items, please forward them to me by Spm on Tuesday

~ August 30th. The staff report is prepared in response to the public hearing appeal you requested and

- will be provided to you next Thursday, when it is delivered to the City Council and available to the
public. | believe | have already answered your questions discussed below.

Thanks,

David B. De Vries, AICP
Developrient Services Director
City of Lemon Grove

Development Services Department
3232 Main 5t

Lemon Grove, CA 91945
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{619) 825-3812 phone
(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemongrove.ca.gov

From: Tim M [mailto:tim@cityredev.com]

Sent: Wednesday, August 24, 2016 6:24 PM

To: David DeVries <ddevries@lemongrove. ca.gov>

Ce: Paolo Romero <promero@lemongrove.ca.govs>; Miranda Evans
<mevans@lemongrove.ca.gov>; Patti Peterson <ppeterson@lemongrove.ca.gov>; Lydia Romero
<romero@lemongrove.ca.govs; jturner@jturnerlawgroup.com

Subject: Re: Fw: RE: 2545 Crestline Drive

David,

it was a pleasure speaking with you Monday 8/22/16, as always you were detailed and very
knowledgeable. You are correct that the fee's have been reasonable thus far other than the $14,800 in
code enforcement fines while cooperating with the City throughout this process. Thank you for the
clarification of the Development Services Directors official stance as classifying our home as a "Boarding
House” rather than "Group Home” or “Licensed Facility" Miranda discussed verbally over the phore on
with me on 12616, Being that you stated, "the ity of Lemon Grove would not be able to provide us
with specific reasoning or proof leading to ther decision of classifying us as a Boarding House" other
than they assumed meals werd provided oucasionally at first, followed later that certain rooms were
rewded individually, we would really like to review what is being sent to alf of our neighbors for our appeat
i the Development Services Director decision prior to it being mailed if possible? We understand this is
[N I5 bamedd on the LGMC you sent us, but were unaware that the whole neighborhood
wiould e natified basad off of the Development Services Director's decision and an appeal process.

After our conversation | also understand that an appeal is the only way to change the decision of the
Development Services Director so we have consulted jturnerlawgroup, apc and Jason Turner (ILA
council to Community Health Improvement Partners funded by the county of San Diego) and he will be
writing you a letter o hopelully clarify this type of Independent Living as a family with the hopeful
tention of avoiding an appeal to City Counsel all together  If this decision based off the Development
Services Directors decision is granted it would change the trajectory of all the independent Livings
(wihicl you ad 2 arg in e Gty } within the entire city of Lemon Grove as they would now
brer sified "Boarding | it according to the CA Supreme Court this would not be allowed
bera v Adamson.”

In addition you stated that a staff report will be available September 1st, and we would like to view a
copy of this before it is sent to City Counsel based on it being our appeal and the package that was sent
over to Miranda Evans on July 27th to make sure all of our documentation sent is included, in particular
all attachments if possible?
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Again, sormy to bother you on this and we have every intention of fully cooperating with the City of Lemon
Grove as the last thing we want is these individuals displaced back to the streets of Lemon Grove with
what we feel is an incorrect classification of our hame.

© We look forward to resolving this so that we may permit the original addition in question and convert the
garage back the way it was originally built by approving the plans Mr Keshavarzi previously submitted
after changes on June 6th after multiple revisions by the city of Lemon Grove from previous visits by Mr
Keshavarzi. We pride ourselves on being a good neighbor and helping the less fortunate.

thanks,
Tim

. City Redevelopment, LLC
858-635-5549 x143

PS: All original attachments attached again for your reference

On Mon, Aug 22, 2016 at 6:40 PM, David DeVries <ddevries@lemongrove.ca.gov> wrote:

Hi Tim, you can review the public notice Thursday it is posted in the paper and delivered to the
. property owners. Please email Paiti at noon Thursday for a copy if you haven't received it already.

Thanks,

’ David B. De Vries, AICP
Development Services Director
City of Lemon Grove
Development Services Department
3232 Main 5t
Lermon Grove, CA 91945
(619) 825-3812 phone
(619) 825-3818 fax
ddevries@lemongrove.ca.gov

www.lemangrove.ca gov
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Tim H <dm@cityredev.com>

Fwd FW' RE 2545 Crestline Drive
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W Keshavarzi,

Please review the attached

¥V O¥ ¥ ¥ Y

» lelter regarding the plans you submitted on June &, 2016

> A copy of this nolice has also heen mailed to your address
»on file with the City and 1o the properly owner's

> address, Please forward this email to the

-

> property owner, as we do not have record of their email
address, and lel me know of any questions you may have,
Thanb you for your atiention b his

maltter.

¥

¥ OV ¥

¥ow

Sincerely,

WMirands Evans

Assistant

> Planngr

> City of Lemon Grove

» Developmenl Services

» Depariment

w3232 Main Strest

= Leron Grove, O 91045
» {618)

> B25-3813 phone

> (B19) 8253818 fax

¥ mevansgilemongrove.ca.gov
L EIMINGIOVE Ca gov
»

VOV ¥

VOV Y ¥

Trrs Hute Bigorn
i R ecdevelonenent 11
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Tim H <tim@cityredev.com>

Fwd: Fw: RE: 2545 Crestline Drive

Tien W <tim@eityredey.come Wed, Jun 29, 2016 at 4:55 P
Te: Wiranda Evans <mevansi@iemongrove. oa.gow>
Ce ddevries@@iemongrove. ca.gov, promero@lemongrove. o gov, mtamimi@lemongrove. ca.gov

Miranda,

In addressing your letter dated June 23, 2016 (altached) and your response to Abbas ¥eshavarzi on June
2ath, 2016 (in this email chain), we have io say wa are a little "shocked” being that we have beer In
communication with your staff and Packo Romer since the very beginning ol when this violation took
place, We would have tn expect sowathing ke this from someone who was not In constant
communication and not willing 0 work with the G
wnar istentioon st el Firg
timia ot g o &
g Ay I s dion
il el b i By

ity nf Lemon Grove on comacling the probieen. which 15 not

o

iy it e Britive
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yiet i el ook i

you state, “thare o a history of viokaions with the gulyect prop

efition which we have been working to correct with
kations when as Paole Romero stated 1

Lowddiy iy bie scustrnent clatm tuough the tile insurance company which had
b e resalved belors we could sen submit the plans st hag been prepared for some time and yodur

cffice had reviewed proviously, just seams a fitte ¢ utraasonale, and just plain uepreductive in
the malter with a hormeowner whi i rying 1o res coin with e Gily . After speaking with Paulo,
Patl, and other stafl members who had seen the plans previously we wizre advised to jusl submit he plang
wilo messing with the lot fine adustment as this would lake 6-172 months to resolve In tself, So al this point
on June 6 after your staff had identified some corrections several limes on office visits by Nr Kashavarz)
we submitted the plans. We undarstand you are just doing your by arad may L vy B A ¢ bt wark
you to understand the enlire higtory @ il dees not seam Hke it b ban fully explained by yo off to
you. In the future we will try 1o document averything via emall cornf v st Gl he provious
communication was from mulliple offices wise
Grove,

& and phone convarsations with your stafl of the Cily of Lermon

house?" We are not sure how you dedverd this information, bl ¢
house = My Keshavarzi was explained that you obtained a les
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fasdenbal Code? Or fiis is because of the City of Lemon Grove classifying the house 25 @ group horme
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ale proposing of § badrooms or less, or allow us 1 contioue with the pemitiing process with the currant
plens submitted with the City of Lemon Grove, Please also understand that this house has been this way
for 50 yaars olher than the addithon in the back which is the recent code violation. We understand that it is
now our respansibliity and being the new owner have lo comply with all spplicable laws, bul please work
vilth Lg as we do not want to displace disebled seniors lving there curently as & Samily that would
ohervise bé living on the slrees of Lemon Grove.

So ailher the case, we want 1o ba in compliance with the City of Lermon Grove in any way possible and
want o be a good neighbor, We are more interested in helping paople rather than making any nuisarces
with any Cities. We understand that your job is very ledious, spmetimas unpleasant, and you are very
busy, 50 we want lo make this as easy as possible tor us and the code compliance office. Just understand
Ihat & slnapke addition pemit has now bectme very complicated.

Thanik you far you ur time and conslderation  We look forward to comgleting the addition paermils
and keeping people off the streets of Lemaon Grove,

Please advise after the Cly Atlomey has reviewed the attached documenls and we are able lo gel these
plans spproved so we can start e comeciion prociss.

Tim
ity Redevelopment, LLC
YEBHIS-SH49 w143

ra— A8 ] [{Eata s [ I— -

r rom: Abbas Keshavaral <heshaverzabas@sboglobal nets
Lrater Tue, Jun 28, 2016 at 3:36 PW

Subject: Fw: RE 2545 Crestline Driv

Trs Tien M

- 0 Tue, 6628018, Mirgnda Evans <mevans@lsmongrove ca govs wiolg,

> From: Miranda BEvans <mevansEinmongrove ca.govs
Subject RE 2545 Cresting Drive

> To, "abbas Keshavarz™ <keshavarziabasiisboglobal nel>
Date: Tuesday, June 28, 2016, 3:20 P

Hi Abtsas,

\;'

v o

¥

Thank you for your cooperation
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City Re-Development Mail - Fwd: Fw: RE: 2545 Crestline Drive Page 5 of 5
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Independent
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1L Delintion of Fannly:
Why independent Living homes may

locate  in  residental  zones in

California:
In a 1980 California Supreme Coust

Santa  Barbara

decision, Cdy  of i
Adamsor, e cowt miled, based on
priva vights, that  detiitons  of

" Farn for purposes of zoning cannot
dnwmmw»»]ly between vedated  and
wirelated  indiiduals. Therefore, local

bout the mumber
that
together fonctioning as a Family if they
do wvot Lmit the

FOVEINeNTs Aot

of unrelated  acults oy resice
related
1

governments still attempt o use or
enforee an illegal definition of family

mamber  of

persons.  However,  several o

Following  are  examples  of  legal

definitions of family local governments

CAn se;

Example §: One or more persons
bving together

as sugle house-|
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cample 2 One o maore peisons,

related or wnrelated, living together as a
household  in a

gle  invegrated

dwelling v

Independent homes  for  the

mentally il Runction as a family, They

Living

do  not  wovide  care,  treatment,
melividual oy mr)u]p counseling, case
management, wedwation management,

or trestment pluvung, They do not
supervise  daily  activities.  Therefore,
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subject 1o state licensure tequirements
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Typical  charactedstics of & family

mcluede:

& The formation of close
emotonal and psychological
bonds.

¢ Commitment to each otler and
emotonal suppoit,

¢ Rotaton of chores,

Eat evening meals together

¢ Socialize together and engage

in shared activities of theu

choosing,

Families may employ staff to support

bonsehold  functions. It is oot
wcommon for fanidy members to po
to outpaneat medical services or receive
home health services. They may hold

social  meetings i thelr  homes,

these households  have
the

homes

Residents of
access 1o entire

the g

eaqial
Because

dhwelling.
are  neither
boarding  houses copumercial

eaterpmses they should not be treated as

paleds

such by local governments.

2o Types
California Healdy

Code  “wsix

of group homes the
& Safery
and  under”

provisions do and do ne

apply 1o

Many local governments are not awnre
of the regulatory distinctions betwees

group  homes requited to be  state
beensed  and  those  thar  aye  not
Facihves that are requized to be Leensed
are those that provide Care,
rebabilitation  and  othey  forms  of
weatment,  clent  supervision  and
medication dispensing or mau meir.

frong
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Califarua  law  exempts  licensed Disability, according to far housg
. ¥y & £

vesidential treatment or board and care Y faws, mchides but s not liited to the
Facilities with six or fewer people fron mentally il and  those addicted 1o
belg subject o local zoning and lad alcobol and otier dirugs.

J £ v iy doeal £
use regulations (Health <& S Code \ . . C
Section 15663 for  Commus Cor TOVeIIINents 3 rypes of housing discrimination are

defined by the FHAM

Sacifisies). These sections of the Health & . . L
P I Dhiscxmnnare

ntent Targetuny
ole

Safety Code only apply to licensed

protected classes of peo
I B

doesn't  facially single out a

facilities and never apply to residences

v dmpact  that

that are not required to be state
licensed.

”7‘7‘”"“”/‘:"‘3”%”‘“'M protected class or classes bur its

Unformunately, many local govermments v resichences wnnact has a cdisproportoaally
Ve 3 4 VI T EARCE i pProp 3

erroneously apply the “six and ugader’” ictive hmpact on thew.

g progriiely

provision  to  Independent  Living o ‘ ‘ [T, Failute to provide reasonable

residences, nappropately ciung themn citing them tor acconunodation or Hesibibity o

for code violations requiring that the code violanons,” zoning and land use decisions

residence  must have  six o fewer inpactiig housiag for persons

tesidents, or bave a conditional use Y J weith disalilites.

permit (CLIP), or some other type of Ny - . : ) ) .
The following are Ttwo examples of

adpbnistrative  use  permdt, o1 st . . ‘ ‘
. e situations i which local governments
become stare licensed, noue of which =

apply- me ab for vielating fair housing
¢ asws:

Local  govemments cannot requice ¢ When  restoctive  pobeies  and
zoning  or  land  use  permits o regulations are based on conjechure,

restrictions tor a residence that 1s not pot evidence For

istance, a local

required to be licensed if the restricton government may state thar “these

&y

is not imposed on all residences i the / .y homes create Ticod
yt.m.mdlmumm Jnnpmmn’nt“mt; but offer no evidence
. . 1o support that supposition, such as
[f such an ordinance is enacted by a . PPt . bl C
sisdicion it should be fice Cof LAt yurisdiction-wide  law  enforcement
discrimination  as  defined by  fair stanstics  thar  indicate  that  these
‘ : homes  stand  out as  tlweats to
hiousing laws. . .
communury health and satecy,
: .. . o1y 3L When regulations or  enforcement
5. How fair housing laws apply 1o s Wit & When regulanons of f.xzi’mw»..wc.t.zuut e
zomng and land vse for housing chisalyilinies wihien specifically  rarget  Todependent
Living homes for persons with

for persons with disalnlities s ore abot :
L LRI R cisabilities when it s moye abour
L R L T S R

The 1988 federal Fawr  Housing wlye™ s hving who
“what” types of homes they are,

15 living in homes vather than

Amendmenrs Act (F Ay defined both hiovies rater
disability and discrimination regarding han Ml To fourther understand how fair housing
housing nghts, . law applies 0 Independent Living fot
tvpes o hosnes persons with  cdisabilives as well s
Housing  cludes ; iclentinl SO ‘ ASADEIDES s A
foustag ncludes ' e e e beensed  residenual  weatment,  both
treatment  programs  as  well  oas Heense i f% : {» » Do ,]‘
Independent  Living homes  for the housug pro®aaers ane leen
et il and other persons with ; FOVEILITIENLS A1C EHeo aged to “‘m ult
disabilities when they reside as a family ™ o o withe - fan housing  professionals

=

wcling: compliance swith state aged

for an extended period as opposed to

federal fair housing laws and  local

an ovenught or "hotel” simation. i )
zounlng  and Land vse  polcy
unplementation and enforcement
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| ﬂﬂ. Independent

Living Association

by Communlty Health Improvement Partners

Independent Livings FAQs

What is an Independent Living?

The term Independent Living is used to describe a wide array of housing for many different types of
residents. Independent Livings belonging to the Independent Living Association (ILA) refers to
privately-owned homes or complexes that provide housing for adults with mental illness and other
disabling health conditions. They serve residents that do not need medication oversight in the home, are
able to function without supervision, and live independently,

Key Elements of Independent Livings:

* Independent Livings are homes — they don’t require any licensing.
¢ Residents are tenants and governed by landlord/tenant laws.
» Independent Livings are not regulated because they are not licensed facilities.

Independent Livings
Jacilitate u group of adulls
living together and provide a
safe affordable home for

thousands of people in San
Diego County. Each home is
as individual as the people
who live in them.

What is the “six and under’ rule and how does it apply to Independent Livings?

* Independent Livings do not require any licensing as they do not carry out any of the functions of
a licensed home (e.g. a Board and Care or Residential Care Facility, etc.).

® Residents live in the home independently and are not provided with “care and supervision™

* NOTE: In California, State law allows for any licensed home (such as a Board and Care or
Residential Care Facility) with six or fewer residents to exist “by right”, and cannot be subject to
specific zoning restrictions from a city (see information below regarding zoning). If a licensed
home has seven or more residents, then most cities will require licensed residences (such as a
Board and Care or Residential Care Facility) to obtain a conditional use permit (CUP), which
allows for specifically defined activities on a property (e.g. to provide licensed care and
supervision to residents).

Contact Us: 858-609-7972 info@ilasd.org www.ilasd.org
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DISTINCTIONS AMONG CALIFORNIA
GROUP HOME TYPES

i

il

A
It L (i i il M\\UNHWWW\\
‘ Mon- medical reatment, Supervision and Care Primary Residence
i Non-medical services: mentally ill, seniors, No services, Persons who are not in
TYPE OF SERVICE PROVIDED developmentally disabled, alcohol and drug need of treatment, supervision or
TECOVELrY Proagrans other types of care. (Can participate

in O/P programs)
# OF HOMES in San [J
County

REQUIRED TO BE LICENSED? v Mo

2o 1,000 Unknown

ZONING REGULATIONS FOR 6 None Nope
FR PERSONS

| None—classificd as a “lamily”

TIONE FOR T No slare requitement Tor conditional use L .
HroNs row T mmmlhbu‘l njnl\ [ocal governments require (unrelated adults) living in a single
4 [ T S T i sl & g i 4 - i . e o - Y .
OR MORE PERSONS L ) 1 fammily unit (Cire of Santa Barbara
then - o .
v, Adanison)
O-SITE MANAGERMENT &
STAFF Ve Mot required
a6 A Ag::.:mdmw ta Iiu;n’inmu uimnmw:“ Ensure
MANAGEMENT & STAFF i l Determined by owner

RESPOMSIBILITIES

No required identitication or lisling
(ILA does have a online database of
115 at ilasd.org)

State of Ca Conmaunity Care Licensing

Fism A FACTLITY
Division and Dept. Aleohol and Drugs

(online data bases)

State Department of Social Services
(Community Care and State Dept. ol Alcohol Tenant Landlord fwws

REGULATORY AUVTHORITY "
aned Drugs)

s Properly owner

L. Facihity
i o Code enforcement

o Housing & Cormmunity

REPORT PROBLENS TO: If unsatistactony response then. .
Developnient

7. Community Care Licensing or State

Dept of Aleohol and Drugs ° ILA (”umpl;lim IJLV(W“WB

CONSEQUENCES OF NUISANCE Patential loss ol hcense Countymunicipal fines. civil suit

 Lycensed Resdennal tacilines for oentalhy ] aleohol ad drug addicted. senors an s by Faur Honsing laws

,
“ Inelependent Living Homes tor Menialie [ and orhers deened disabled™ o

51-



Attachment F

.52~

California

Violurme 69 U Tonten 4 Srtpele 7

July 1981

City of
Right M Privacy and the

ociational
/ones

Santa Barbara v. Adamson: An As
End of |

amily

e

- Kagy

e this and additional worls at; heep ./ fsehalar seoialawreviove

Addaresiv, A0 Ao and Wight uf Pty aval the Mnd of Py Zane, 98 Dar | e, (087
2 i ) } ] 1

g Scadifornisdierre viay

I st e is bean gt so o Soe lrve sl opan acorss by the Calitornis Law Rview al Rekahey Low Scholarsd: p Regisitsey It s bewr avs epledd for

icdss Tabtioraia Lan Review by e suthen bl sdiminisn seor of Bezketzy Law Schwlarliip Repnatory Fesmors informasan, plezss Vel



Attachment F

City of Santa Barbara v. Adamson:
An Associational Right of Privacy
and the End of Family Zones

In City of Santa Barbora v, Adamson,' the California Supreme
Court held that a city zoning ordinance that limited to five the number
of unrelated persons who could live together in a single dwelling m
certain family zones violated the right of privacy expressly guaranteed
by the California Constitution, The decision is the first Californiu case
to interpret the state’s right of privacy more broadly than previous un-
derstandings of ither the state right itselfl or the federal constitutional
right of privacy, and it signals the end of land use regulation that spe-
cifically attempts to maintain family environinents.

This Note argues that the Ademson decision is an unsound expan-
sion of the right of privacy. Part I briefly sets forth the facts of the case
and the supreme court’s opinion. Part IT analyzes the courl’s treatment
of the privacy issuc and suggests that the California right of privacy
should not have been interpreted more expansively than the state’s vot-
ers, in approving the addition of the right to the state constitution, in-
tended it to be. Rather, sound prhiciples of constitutional construction
require that the California right be interpreted as being analogous to
the rights protected by the fourth amendment. The analysis concludes
with a consideration of the conseguences of the Adwnson decision on
future efforts at maintaining family zones.

1
THE CasE
A The Facts

The City of Santa Barbara enacted 2 zoning ordmance that re-
stricted the uses to which properties located within particular desig-
nated zones could be put. Relevant to this case were the zones
designated as one-family, two-family, and multiple-family residence
rones. Family was defined as either * faln individual, or two ., . or
more persons related by blood, murriage or legal adoption Lving to-
gether as a single housckeeping unit m a dwelling umt . . . . jor a)
group of not to exceed five . . persons, excluding servants, living to-
gether as a swple housekecpiug unit in a dwelling unit.’ " Among the

1. 27 Cal. 3 123, 610 P.2d 436, 164 Cal. Rptr. 539 {1980 (Mewman, J.) (4-3 decision).
2 I%aHE%ﬁMPQdeMd&iM(M[Rmnm&@%ﬂmemgﬁmwmmmmmmMCmg

-

1052
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CONSTITUTIONAL LAW 1653

stated purposes for the establishment of the one-family residence zones
was " 'to develop and sustain a suitable cnvironment for family life
where children are meinbers of most families,’ "

Beverly Adamson purchased a large ten-bedroam, six-bathroom
house located in 2 simgle-fumily zone and sought persons to share it
Two nonths later, when the city sought an injunction prohibitimg vie-
lation of the ordinance, twelve unrelated adults occupied the houvse,
The house provided ample space for its occupants; there was even on-
premise purking for twelve cars.”

The occupants considered themselves to be like a family. In two
months, they bad become a “close group with social, economic, and
psychological commitments to each other.™ They rotated chores, ate
wneals together, and shared expenses. Three members of the group, in-
cluding Adamson, contributed significant sums to improvin g the house
and defending agaimst the city’s suit. The group took a i P o Mexico
and enjoyed other recreational activities tgether.® Followmg warn-
ings, the city sought 1o enjoin the violation of the ordmance, The trial
court issued a preliminary injunction prohibiting the twelve from con-
tinuing to violate the ordinance by living logether in any family-resi-
dence zone. Appeal was taken to the California Supreme Conrt, which
reversed,

B, The Opinion

Firsy, the court noted the extent of the resirictions on the twelve’s
ability to live together in Santa Barbara. Under the ordinance, there
were only two serious possibilities that would allow them to live to-
gether. They might obtain a conditional use permit to operate a board-
ing house in another zone of the city, or they could apply for a variaunce
fromn the ordinance’s strictures.”

The court then briefly analyzed the California right of privacy.®
That right was added to the California Constitution by the state’s vot-

Muricipaz Oromvance § 28.04.230). For g list of the 37 Galifornia citics with zoning, ordinances
containing restrictions fdentical 1o those challenged in this case, ser 27 Cal. 3d at 138 n.1, 619 P.2d
at 444 0, 164 Cal Rpte. a1 547 .} (Manuel, J., dissenting),

3027 Cal. 3d at 132, 610 P.2d av 44}, 164 Cal. Ropir, al 544 (quoting Santa Barpara, Cal.
husicral Okomance § 28.05.005). The stated istenl Tor establishing the two-family and mult-
ple-family zones was similor. Siee 27 Cal3d at 13], 610 1.2 a1 440, 164 Cal, Rpie, 4t 543,

4. 27 Cal.3d a1 127-28, 610 P.24 ay 438, 164 Cal, Rpue. a1 540, The twelve persons mcluded
"o business woman, @ graduate biochemisiey sindent, & tractor-business operator, a real estate
wornan, o lawyer, and others.” 2. at 137, 610 P.2d ar 438, 164 Cal. Ropte. at 549,

5 Jd.

6. Jd.

oo Aot 129, 610 P.24d w1 439, (64 Cal, Eopte, al 342 Less seriously, theyv could have Bved
together a3 inasters and servants, Fee fd.

8. Car. Cowst.art, ), § 1, states: “All poople srs by nature frec and independent and bave
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1054 CALIFORNIA LAW REVIEW {Vol. 69:1052

ers in the 1972 election. The court quoted the following excerpt from
the ballot pamphlet argument made by the proponents of the amend-
ment:

“The right of privacy is the Fght to be left alone. ft iy a fundamenial
wnd compelling interest. W protects our Aomes, our families, our
thoughts, onr emotions, our expressions, our personalities, our freedom
of compmunion , and our freedon to assoclate with the peaple we choose

.« .. [yl The right of privacy is an important American heritage and
essential o the fundumentsl rights goaranteed by the First, Third,
Fourth, Fifth and Ninth Amendments to the U.S, Constitution. Zhis
right should be abridged only when there is a compelling public necd

s 339
The court concluded that the ballot argument evidenced the voters’ in-
tent to guarantee a right of privacy applicable to one’s family and one’s
home,

The court stated that any abridgment of the privacy right must be
justified by a “compelling {public] interest.”'® Although Justice New-
man's majority opinion ails to make explicit the analytical framework
eimployed by the court, this reference to the need to show a compelling
justification for the restriction impliedly suggests that the Santa Bar-
bara crdinance was subjected to a strict serutiny test triggered by the
infringement of the fundamental right of privacy."!

inalicnable rdghts. Ameng these are eojoying and defending e and liberty, acquiring, possessing,
and protecting property, and pursuing and oblaining safery, bappiness, and privacy.”

9. 27 Cal B ab 130, 600 P.2d at 439, 164 Cal. Rptr. al 542 (eophasis added by the Adarm-
sou court] {quoting White v, Davis, 13 Cal, 3d 757, 774-75, 533 P.2d 222, 233-34, 120 Cal. Rptr.
94, 105-06 (1975) (gquoting, the official election brockure)),

Car. Eupc. Cope §§ 3526-352%, 3563-3567 (West 1977) provide for the submission and selee.
tiom of arguments by proponents sod opponents of slate measures Jor printing in ballot pamphless.
Cat. BLec, Cope §§ 3570, 3571 (West 1977) regulnte the content of ballot pamphlels.,

10. 27 Cal. 3d ot 131, 610 P.2d at 440, 164 Cal. Foptr. at 543

11, This conclusion s bused on the Uaet that the bulk of the opinion is devoted 1o » discus-
sion of the privacy right, and on the fact that the cowrt pevey makes reference to cither the Califor-
nia equal protection clavse, Car. Const are. 4, § 7, or the federal equal protection clawse, 1.5,
Const, amend. %IV, § 1. Thus, ot least on the sarface, this case appears 1o be grownded in ihe
infringement of the fundamental vight of privacy. ¢ Commitice o Defend Reproductive Rights
v, Myers, 20 Cal. 3d 252, 263, 625 P.2d 779, 784, 172 Cal. Rptr. 866, 871 (1981} (citing Adensen
for its privacy holding)., Traditionally, beightened scrutiny fias been invoked when governmentnl
action burdens the exercise of fundamentsl zights such as privacy, Sew eg, Row v. Wade, 410
U8, 113, 155 (1973); People v. Belous, 71 Cal. 2d 954, 964, 458 P.2d 194, 200, $0 Cal. Rpu. 334,
380 (1969),

Huwewer, the const’s approach i Adwareon might also be constried ns an equal protection
analysis, Strict soruting will alse be invoked in an squal protection seiiing when governmenial
action allegedly burdens the exercise of » fundamental right in 3 way that affects one class of
people diflerenily than another, allegedly cqual cluss, See, g, Hawkins v. Soperior Court, 22
Cal. 3d 584, SB6 P 2d 916, 150 Cal. Rptr. 435 (1976}, Given the unture of the complaint in Adun-
son, b B probably mere accursie to sy that the heightesed scruliny was tnggered by an equal
protection/fundamentsl vights approach rather than merely » fondamental rights wnalysls. Un-
fortunately, the court never articuliates such an approach; what equal prolection analysis sxists in
the opinion must be gleancd from scottered references to ihe dillerences in trentment accorded
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However, the court did not invalidate the ordinance for want of a
legitimate compelling mterest. The court did not question that Santa
Barbara’s interest in maintaining family zones is a sufficiently compel-
ling interest to justily an abridgment of the privacy right.'? Instead, it
questioned whether the ordimance’s restrictions “truly and substan-
tially™" furthered the compelling interest. Jn doing so, the court ad-
dressed the specific ways in which the ordinance was 10 promote family
cnvironments, and decided that the ordinance was not necesary to ac-
complish those specific goals.

The court considered the relationship of the ordmance’s restric-

Families and nonfonilive. See 27 Cal. 3d at 128, 135, 134, 610 P.2d ap 438, 44].47, 442, 164 Cal,
Rpte. 541, 544-45, 5435,

Sueh references indicate thai (he court did not rely solety on the right of privacy to invalidate
she Santa Darbicn ordinance, Rather, the court iooked al the distinetion made between related
fumilies aad unrelated lwusebolds of more than five people and found it (o be an unjustifiably
birsh mmethod of solving the social problems that detract o family covironments. See oote 16
and pecompanylng sest iy for o dicussion of Callfornia’s treatiment of arbitrary snd unneces-
sary elassifications, Ao bnghley oo wajustific sifications parallels equal protection analysis,
and may sphally be equal protcion analysts. See, sg, Purdy & Fizpatrick v. Suce, 71 Cal. 24
366, 456 P G45, 19 Cal Rpur 7 [1969).

In one ceapeot, 3 onakes litde difforenoe in cases sueh ax Adumsor whelber the wnalysis &
g protection of pure fasdsmentsd vights, sinee beightened seruting ol probably be invoked
i cither case wnd the siate forced 10 demonitrale s compelling intetest in s regteictions, €7,
i ten w Defind Reproductive Rights v, Myen ab e an 256 . B bt
VL eZal. Bpdr, b 880 w22 (strive serothny riggere . ninl righy noted
alip b by appeopriste for hagplieit equel protection issaes; oo separate snalyis of the two s
deerned meoessary).

Howeyver, wuddling the two distinet issaes wgether withowt explicily noling their existence
sy cause probléms in the longrun. For instance, if Adwmson is purely 2 Tundnments! right of
privacy cage, then thees pany be no way 1o Limit is holding o distinctions between related familics
apd wnselated “families.” See \ext acvompanying nole 74 frfre. Such a bolding could alse bave
serious implications for land use planning geoerally:

"Were s vourt to. .. hold that an inferred vight of any geonp o live wliesever 11 chuooes

might not be abridged withou some compelling state intevess, the law of zoning w

be diterally tumed upside down; premmptions of valldity would begose presumptions of

mvalidity and waditional pelice powers of 3 state wonld be siverely cirew e,
Masocisted Home Builders, Ine, v, Cliy of Livermore, 18 Cal. 3d 582, €03, 557 P.2d 473, 485, 135
Cal. Rpir, 41, 53 (1976) (quoting Comment, Zoning, Communes and Fyvol Protection, 1973 Uns,
L. A, 319, 3243,

12, Fee 27 Col 3d at 13032, 610 P.2d a1 44001, 164 Cal. Rpiy, at 543-44. Upon stating that
Banta Barbars must assert & compeiling state interest, the court poted that the peoeral inient of the
ordinance 1o furthey the public bealth and welfure would “hardly justify ihe restrictions.”” 74, at
131, 610 824 nr 440, 164 Cal. Rper, a1 543, The court then quoted the purpose behind seting up
ihe oo Paradby, tocoe-amily, and moltiple-fumily zones, ¢ BOPVERE A0 APPERGPIate siviinom.
westk fox famly (fe. The court did not discuss the suBlcieacy of this poeposs as u fustification far
e vestriveions before going o o sk whetber the ordinance "truty and substantinlly™ frthered
that purpose. Jd. 2t 131-32, 610 P.2¢ at 440-41, 164 Cal Rptr. ot 54344, The inference may be
drawn fown this sibence that the court acknowledges that maintaining a suitable covirenment for
farmily 1ife is & compelling state interest. Swe afso &7, a1 128, 610 P.2d at 438, 164 Cal. Rptr at $41
(“Valid Jaws cam, of course, be wrilten (o help promote and protect values that family Jife en-
hinces."); i al 133-34, 610 P.2d at 442, 164 Cal Rply. at 545 (referring to “the lepimate aim of
mststaining o family siyle of living' ) (cwphasis added),

13, Jedo a1 132, 610 P.2d at 441, 169 Cal Bptr. ar 544,
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tions to the goals of achieving low population density and avoiding
overcrowding. The court held that the ordinance did not further these
goals directly enough because it did not limit the number of related
residents who could Eve together, nor did it limit the swnber of ser-
vants who could Hve in one household.!® Thus, overcrowded house-
holds would not be affected by the ordinance if they were comnposed of
related people, whereas an uncrowded household of more than five un-
related people would nevertheless be illegal.

The court also found that the ordinance’s “rule-of-five” was unre-
lated to prevention of noise, traffic or parking congestion, or any other
activities or conditions that might detract from a fainily environment,
The court stated that the assuinption that a large group of unrelated
persons would be more likely to cause any of these evils than an
equally-sized related group did not “‘[reflect] a universal truth.” "
Families can contribute to urban problems to the sane extent as
nonfarnilics consisting of more than five unrelated people. Although
the court did not say as much, it apparently viewed the distinction be-
tween families and unrelated groups of more than five people as an
arbitrary one that did oot rationally relate to the underlying purpose of
the ordinance.’®

The court further noted that any assumption that groups of unre-
lated persons made for an immoral environment for famnilies with chil-
dren would not justify the ordinance. Previous case law had held such
an assuinption impermissible.'”

4. fu.

b5, S at 133, 610 P.2d ar 441, 164 Cal. Rpir. a1 544 (quoting City of Des Plaines v, Trotiner,
34 (10 2 437, 437, 206 MNUEID 116, 119 (1966).

16, €. Hawking v. Superior Court, 22 Cal. 3d 584, 592, 586 P.2d 916, $21, 150 Cal. Rpir,
435, a0 (F978y (uader California’s equal proteeion clanse, Cal, Coxngt, art, |, § 7, the state has
the burden of showing & compeliing suwle inerest justilying whe clossification and also that the
classification is pecessary to promote that compelling interest), People v. Helous, 71 Cal, 2d 54,
964, 458 P2d 194, 200, 80 Cal, Rptr, 354, 360 (1969} (lepislation impinging on constitutionaly
protecied areas must be paygowly deawn and neccssary 1o aceoneplish o permissible compelling
policy); Purdy & Fitgpatrichk v. State, 71 Cal, 24 366, 580-81 & n.32. 456 P.2d 643, 685 & n.k2, 79
Cal Rper. 79, BY & n.32 (1969) (stere cannot esiablish arbitrary classifications that bear nii ra tioy il
relation to the eompelbing state interest under the federal equal protection clawse, U.S, Corst,
amesnd, XTIV, § 1), For a discussion of e eourt’s analytical framework, see note 1 and uecompa-
nying Lent s,

V7. 27 Cal. 3d at 133, 610 P.2d at 44), 164 Cal Rypae. ab 544 (citing United Siates Dep't of
Apric. v Morena, 413 U 8, 928, 534 0.7 (1973) and Athkisson v. Ko County Hous. Auth,, 5% Cal
App. 3d 83, 97, 130 Cal, Rptr. 375, 380 (Sth Dist, 1976)).

The couwrt's concern that the family-like Adamsun twelve were being kept out of their howse
because e ity impropetly considered sweb 3 Uving arrangement inmoral scems mdsplaced. An
Hegitimate anempe 1o penalize wnmapricd couples relative to married couples was nol demon-
sirated, since the ordimance did not penalize couples who were wamarricd. The suggestion thil
Santa Barbara was atlcmpling to provent some iunorality Cails (o take into account the fiuct thiv
e city allowed wp o five unrelated adoiis (o live together, See text socompanying note 2 supra.
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Finally, the court asserted that cach of the ordinance’s goals could
be achieved by less restrictive wmeans,'® The court concluded that gen-
erally, “zoning ordinances are much less suspece when they focus on the
use than when they command inguiry into who are lixe users.”'? Further
Wmmwmm as 1o the type of law that the court woul I approve is found
in its discussion of uw way the New Jersey mrwmmm Court has wl;}
proached similar zoning ordinances. The court supgested that a single-
family zone would cause no constitutional problems if a family were
defined as ™ ‘a reasonable number of persons who constitute a dona fide
single house-keeping unit” ™% In a second case, the New Jersey
Supreme Court stated that “a group bear[ing] the ‘generic character of
a family unit as a relatively permanent household,” . . . should be
equally as entitled to occupy a single family dwelling as 115 bmlogmaﬂy
related neighbors,”?!

The court concluded its opinion by holding that neither the possi-
bility thal the twelve could obtain a conditional use permit to operate a
boarding house in another part of the city nor the possibility that they
might obtain & variance made the ordinance constitutional.™

I
ExpansioN oF THE RIGHT TO PRIVACY

The court’s treatinent of the right of privacy guaramteed by the
California Constitution expands that right beyond the scope recognized
in previous cases. The extent of the expansion is unclear, hecause the
court arliculated no limiting principle to be applied in future cases.

A The Extent of the Expansion

1. Prior California Privacy Law

The constitutional antendment of 1972 that added privacy to the
bist of rights guaranteed by the Califorma Constitution has had little

18 £g:
[ W esidential ebractei® e e and i pres
toead wses (Bustels, maotels,
Vanend by pufiennen tav Moy »«ww annd Fae
enferventent of polive powsr ordmances 5
bes handbod by Hemitatione on the mamber of
by ffestvewt parking roguitements
BT Calo 3d at 133, 610 Poid ar 4414, 164 Cal. Roptr. at 544,
19, /d. 0l 133, 610 P24 b 441-42, 164 Cal Rple, wt 544-45 (emphasis in original).
20. /4. ul 134, 610 P.2d a0 442, 164 Cal. Rpir, at 543 {quoting Berger v, State, 71 M.J. 206,
225, 364 A 993, 1003 (1976)).
21, Statewv. Bakes, 31 ML 99, 10809, 4D5 4.2 368, 372 (1919) (quoting City of White Plaios
v, Ferraloh, 34 WN.Y.2d 300, 306, 313 NE24 7536, 758, 357 M.Y S.2d 449, 453 (1974)) gquated at 37
Cal. 3 ar 134, 610 P24 a1 442, 164 Ca). Bepte. au 345,
22, 27 Cal 3d at 13437, 610 P.2d at 44294, 164 Cal. Rper. at 54547,

=
3‘%
.

3 vy
il "mmnﬁ wmw ratfie sad W““% i
wars (applled gvs MM toe il households) and
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impact outside of the areas of surveillance and data gathering. The
leading supreme court cases defining the right are White v. Davis™ and
People v. Privitera ™

In White the plaintiffs alleged that undercover police officers were
posing as students and attending classes at the University of California
at Los Angeles. It was further alleged that the police were investigating
no illegal activity; they were recording class discussions in order to
cownpile dossiers on professors and students. The supreine court held
that such allegations state a cause of action for viclation of the right of
privacy '

Justice Tobriner, writing for a unanimous court, began the analy-
sis of what the right to privacy encompassed by examining the ballot
argwinent submitted by proponents of the amendinent.™ Such ballot
arguinents are the primary aids m interpreting a constitutional amnend-

23, 13 Cal 3d 757, 533 P.2d 222, 120 Cal. Rpir. 94 {19735).

24, 23 Cal. 3d 697, 581 P.2d 919, 153 Cal. Bpte, 434, cesr. denied, 444 U5, 549 (1979).

28, 13 Cal. 3d at 773-76, 533 P.2d 1 232-35, 120 Cal, Rper. at (0407, The court also held
that such allegations state a canse of action for violation of the federa) constitulional guaranees of
fieedom of speech and associstion. 4. at T67-73, $33 P2d al 228-32, 120 Cal. Rpir. s 100-54.

26, “The argument in lavor of the privacy amendment yead in full:

The protifersthon of gevernent inooping and datu collecting bs ueiiening to d
strary oy (eaditiona) frocdomy, Covernment agencies seem 1o by oempeting w compile

the most extensive sete of dossiers of Americsn citieens. Compbteriralion of moonds

makes i1 possible to create “crmdle-lograve” profiles oo every Amerionn,

AL present theve e o yffecsion restraints on the leformmifon avitvitice of pverament
sl Baenlirean,  Thie amendment veeter o feped and m}z{mmﬁm wipht wf privaey for every

ol Pinevdien

The right of priviecy i the right 1o be left alone. 1is o fundamenial wod compelling
interst. 10 protects owr homes, oue famibes, our thoughte, owe emotlons, aur expressions,

sty personalitien, owr freedoms of communion, and our froedom 1 sssocialy with they

prople we choose. Tt peovents povernment and business interests from pollecting s

stockpiling unscomsary iaformation abewt ws aod Gom mdssing nformation guthesed
Yo one puypose B order o serve other |
e

AT TALS 15

famrensad for e ey in the oldliy ¢ vosstrgsd piveslation of pevsomad foramation .
“This i pesential 1o ookl rbutionships and pesonal Treedoms, The profiferation of gov-
geoment noed bushness rooords over which wie bove no control Hmbt our shility o control
our peesonal lives, Ofen we do not Srow that thise records even exist and we wee cor-
baindy wiable to determioe who hbs access b them
ety prassy ol v 16 the Tots af control over the aegueacy of government nnd
bristavess vecords on individuals, Obvlously, # the persoa s unsware of the record, he or
she cannot review the file and coreeet Ievitdble mistakes, Bven i the existence of (his
information is known, few government gencics or private businesses permil individuals
bo seview ihedr fles and correct errors.

The averape citizen aleo docs not haeve contrel over whal infornation 1 collecied
whwut B, Mueh i secrerly collected. W mre reguired b report some informatfon,
vidless of pur wishes for privaey or oo beliel thay theee 15 oo public need for the
Friatiom, p e s gy foe i povdil card ae w Bty faspnace policy, Me e
reture, dntersien for i fid, or g v eevsre, @ daxatee i omened amd an infoenvarfonal
profite is shetehed, Moden jechnology o eapable of smonitormyg, contralizhng and tam-
putesizing thiy mlormaion which shminues any posibility of mdvidual privacy,

The right of privacy is at inportant American hérdoge and essentil o the fuads-
el ri@l:f_l‘m garantend by the Firg, Thisd, Fovrls, Bilth, and MWinth Amendments to
the WS, Comstitution, This right should be abirbitped snly when there is cotapelting pube

=

Q.



Attachment F

-60-

1981] CONSTITUTIONAL LAW 1059

ment adopted by a vote of the people.?”

The White court’s analysis of the ballot argument led it to two
conclusions, neither of which would support the Adamson court’s view
of the privacy amendment. First, the court stated:

Although the general concept of privacy relates, of course, to an enor-
mously broad and diverse field of personal action and belief, [citing
four cxamples of privacy analysis made under federal consiitutional
law,] the moving force behind the new constitutional provision was a
more focussed privacy concern, relating to the accelerating encroach-
ment on personal freedom and security caused by increased surveil-
lance and data collection activity in contemporary sociely,**

Second, the court identified the specific concerns that the constitu-
tignal amendment addressed:

(1) “government snooping” and the secret gathering of personal infor-
mation; (2} the overbroad collection and retention of unnecessary per-
sonal mformation by government and business iunterests; (3) the
improper use of information properly obtained for a specific purpose,
for example, the use of it for another purpose or the disclosure of it to
some third party; and (4) the lack of a reasonable check on the accu-
racy of existing records.®

In Privitera the state prosecuted a doctor and others for the felony
of conspiring to sell and to prescribe the drug laetrile. The supreme
court upheld the jury conviction, The court, per Justice Clark, dis-
missed the contention that the ballot argument i support of the pri-
vacy amendment cvidenced any inteni lo create a right that would
melude the freedom to use an unproven drug such as laetrile®® Chief
Justice Bird and Justice Newman dissented, arguing that the majority
had read JW#hire too narrowly !

The courts of appeals also have narrowly interpreted the scope of
the right of privacy. Although the courts generally have considered the
right applicable in cases involving the use of personal mformation,”?

lic need. Some information may remain as desipnated public records but only whes the
wvailability of such information is clearly in the public interest.
[The argument voncludes by justifying & second change due tse amendment made,

1ot celevaal 0 the scope of the “privacy™ change.]
Bullot Pamphlet, Propesed Amendments o California Conslivaiion with arguments o volers,
General flection (Mov, 7, 19723, at 27 (emphasis in original).

27 13 Cal 3d a0 V75 oo 41, ST P 2w 234 & nd) 120 Cal Bptr b 106 & 0 1.

28, 4. o0 V1374 & w10, 333 P2d ar 233 & 010, 120 Cal. Rptr. at 105 & n 10,

29, S st TY5, 533 PAd ar 234, 120 Cal Rpir st 106,

30, 23 Cal. 3d at 709-10, 591 P.2d ar 925, 133 Cal. Rpir. 2t 438,

3L 4 at THL T, 591 P w927, 937, 153 Cal Rpuw. at 439, 449 (Bird, C.1., dissenting)
{White coust “did not purport to sketch “the (ull contours of the new conwitutionsl peovision’ ™)
(quoting White v. Davis, 13 Cal. 3d al 773, 333 124wt 233, 120 Cal. Rptr, 3t 108); 23 Cal 3d a1
T41, 39) P.2d st 936, 153 Cal Rprr. al 458 (Mewman, 1, dissenting) (majority uses “selective
quotation” (o vestrict right ol prvacy).

32, See Division of Medical Quality Assurance v. Gherardin, 93 Cal. App 3d 669, 67681,
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they did not consider it applicable where known sex offenders were
required to register with local law enforcement officials.® An apart-
ment owner's right of privacy was not considered to be violated by a
city inspector’s unauthorized inspection of an apartment common
area. ™ The amendment did not guarantee to tenants the right to have
their children live with thein against the wishes of an apartment owner
whose building was on land leased from the city.* It was rejected in
cases challenging convictions for personal use of cocaine® and mari-
juana?? Thus, the courts before Adamson had interpreted the privacy
amendment as having fairly narrow parameters.

2. The Scope of Federal Protections

The Adamson formulation of the right to privacy under the Cali-
fornia Constitution exceeds even the scope of the federal constitutional
forpmulation, in that it adds to the previously modest state right of pri-
vacy a new component reseinbling an unlimited freedom of associa-
tion. The Santa Barbara ordinance implicated neither of the interests
said to underlie the federal right of privacy, namely the “interest in
avoiding disclosure of personal inatters, and [the] interest in indepen-
dence in making cerlain kinds of important decisions,”™ The ordi-
nanee did not cause any disclosure of personal matters, nor did i
purport to inquire into or regulate the conduct of persons CONCEINNg

FSG Al Rpre 85, S92 (dth Dise 1999} (privacy right requines inveanigater i show covmipelling
imterest before pxamising medioal reordy of patients of o doctor under investigation); Failoy v,
Buperbor Cout, B8 HAG, L5, 182 Cal Bepte 200, 21004 (bat Disd, 1979 (abthough
privacy right is infringed by questio b pheintifs sewal sctivity, ther bs conpelling inlores
e abetandeg tenth ey paseroity swiry;, Richards v. Superior Courl, [ il A Jd 265, PTETR, L)
Cul R, 77, 81 (08 Dis 1998 (peivaey sight doas not prokibit disdosure of fina R (A
thevs for Yinshsead pueposes of il sction), of Aroenty v Supecor Court, 6] Cal. App. 34 584, 588,
132 Cal By L SEE (0 Thine, VOTH) (use wf wriberzo et wmtover hierodn sales does nol
wiolate privacy vight becanse sch e i related ro gpec imsbual netivityy.. See wleo Valley
Banl v Goperion Cowet, 15 Cab. bl @52, 65657, 342 P2 970, W, L3S Cul, By, 353, 300 (1975
flisctossre of bank's cuswemer reoords impliestes fight of prviey),
reople v, Mills, BT Cal App dd 171 081 148 Cal Rpor &1L 41T (ath Dist. 1978}

W, Cowing v Cley of Yorrancs, 60 Cal App. 3d 752, 962, 131 Cab, Rpee. 830, 834 {24 Eatst,
1976) {by fnplication; court never mnentioned Cal. CowsT. art, I, g1

35, of. Maring Point, Lid. v. Wolfson, 98 Cal. App. 34 140, 155, 158 Cal, Rpty, 56%, 678 (2d
Dist. 1979} (by implication; no terference with private sphere of personal choice in family living
srranpenents where competing property cphis must be considered), heaeing gramied and opinion
xuperseded, Tec. 6, 1979 (see Cal. R, Cv. 9706-77)

36, People v. Davis, 92 Cal. App. 3d 250, 260, 154 Cal Rpir, 817, 823 (Lst Dist, 1975,

37, Matiomal Org. for Reform of Marijvana Laws v, Galn, 100 Cal. App. 856, 592-93, 16}
Cal. Rpte. Y81, 18384 (st Dist, 1979),

3k, Whalen v, Roe, 429 18, 589, $59-600 (19773 (foowmoles maitted), For oiber analyses of
what privacy means or should mean, ser Gerely, Redefining Privacy, 12 Haww, R-CLLL R,
33 (A9TTY, Comment, o Fuxonemy of Frivacy: Kepore, Sonctuary, ond Iotimale Declrion, &4 e
Lir, b REw. 1447 (1976); Wote, Roe amd Paris: Dees Privacy Have o Principle?, 26 Svaw, L. R,
LIGE (19743,

",
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“important decisions” as the United States Supreme Court has come to
understand the term.®® Indeed, even the traditional first amendment
freedom ol sssociation s not been used to protect “private’™ sctivities
of the sort protected in Adamson ™ The California court recognized
the inapplicability of the federal right of privacy in the Adamsen situa-
tion, but simply noted that the Califorma right of privacy is by
than the federal right*!

The Adamson formulation also ignores the distinction between
families and nonfamilies established by the United States Supreme
Court in its application of the fourteenth amendment o Adamsen -like
problems™ Village of Belle Terre v. Boraas® and Moore v. City of Fast
Cleveland* evidence the different levels of protection afforded the two
classes under the Federal Constitution. The Belfe Terre court consid-
ered the constitutionality of a statute similar to that in Adamson. The
court held that a zoning ordimance that restricted the types of families
that could live in one-family zones to traditional families or not more
than two unrelated persons was constitutional. The ordinance violated
neither equal protection nor the rights of association, travel, or pri-
vacy.*

In Moore, the city had enacted 2 zoning ordimance that defined
“family” so that only members of the nuclear family could live together

38 The Court has aever recognized the decivion 1o live with unrelated individusls as amn
"imprigt deckhon” proteried by the dight of privacy Se g, Vilage of Belle Torre v, Borang,
AU UL T {IDIAE S anloer et pocommpiemying nobes 4L i, 31 sl o dedision wete cooid-
wred “itpaitant” e geomably e curmns Califoroln vestetetions vy L T T i e
wtes, s Uat, Covr Corn B G912 ¢Wesh 1930), could e challenped  as
uusondtinatonal. I b Inteoestivg w note that the Califorals cows veemed 1 ragnd the abiove
westrietiony as eosmpatihte with the engandeod rght of peivay, T Cab 5t 134 a0, 610 P2 ar 447
prob, 164 L0 Rtk 348 o, peshags becavse chasiBeations play & mingr role in the vestsdctboos,
Fhvas, s, Aad WAL B ok conpletely free v pick ber roommates solely o 1l buis of i
prervint vahaes wad prefescaces,

W b TRIBE, AbARICAR COMETITUTIONAL Law § 12-23, at 70 (V9PEY. Roather, the right of
ngsoeiztion has protecied the joining 1ogether of people (o engage in or sdvovsts goals and sctivi-
ties “independently protected by the firs smendment.” fd. a 70102,

S 37 Cal. 34 a0 130 a3, 610 P24 at 430 0.3, 164 Cal. Rptr. ar 543 o3

B Of womris, ginee Adierton st bave boen decwled oo purely sate comistitutionl
spouied, goe wats b1 s, thie dislinetion i aot voutalling By e Callfoemnly Bupremie (i

Thiz e oot i fee To interpret By owis constiition os it seer U8 a0 long 5 s mtrpratatiog
dems gl psdursedioe foderal constitutionsl guseatess, Sve pons 5354 and avcompaoying s
s, Wlaeeaver, v the eotent the fedwral dinkucton (s dertved from eases invedving constivaiona
ehaiins st at boswe I dakimisen, pee gemeralle wote 11 and avworpanying et s (vl basis
fir Alelaonirge perult vot exphicitly ey aat), the distineto m #y BE mappogite,

Homweves, the fedvrat cuses disowssend (o e tesl involved o warleny ol Fodeial cmstite apal
whuimts, incliding equel pootection sl the nght of priviey, Sincs S 1h £ 4y b
Iess devlubid oo otk Fumidarmental rights s equal prorection grownds, 5, thee Tedensl cares age
indoed relevant, sithough pot coutrolling,

43, 416 LLE. Y (19,

44 411 ULE, 494 (1977)

a5, 416 US. a0 7.9
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as a single houschold. The appellant had been convicted of living with
her son and two grandsons, who were first cousins rather than brothers.
The city argued that its ordinance inust be sustained under Belle Terre.
The Court rejected this argument, noling:
[O)ne overriding factor sets this case apart from Helle Terre. The ordi-
nance there affected only warelared individuals. It expressly allowed all
who were related by *blood, adoption, or marriage” to live together,
and in sustaining the ordinance we were careful to note that it pro-
moted “family needs” and “family values.” East Cleveland, in con-
trast, has chosen 1o regulate the occupancy of its housing by slicing
deeply into the family itself. . . .

... “This court has long recognized that freedom of personal
choice in matters of marriage and family life is one of the libertics pro-
tected by the Due Process Clanse of the Fourteenth Amendinent.” A
host of cases . . . have consistently acknowledged a “privale realm of
family life which the statc cannot eater.™*

Smith v. Organization of Foster Families®’ confirms the disparate
levels of federal constitutional recognition accorded family relation-
ships on the one hand and quasi-family relationships on the other. In
Smirh a group of foster parents challenged the procedures for the re-
moval of foster children froin foster homes as being violative of the due
process and equal protection clauses of the fourteenth amendinent, m
effect claiming an interest in the foster parent-child relationship akin to
the interest recognized in relationships between members of natural
families. While acknowledging that foster families share 10 a cerfain
extent the characieristics of natural fawnilies, the Supreine Court held
that foster parents, whose interest in the children arose entirely out of a
state-created, usually temporary, contractual relationship, could claimn
no rights with regard 10 the children that would in any way interfere
with the constitutional rights enjoyed by the natural parents regarding
their children. Cases such as Belle Terre, Moore, and Smith make clear
that federal constitutional law recognizes greater protection for the
family vis-a-vis the government than it does for the nonfamily. The
Adamson associational right of privacy clearly does not follow the fed-
eral scheme,

B Arpuments Agalnst Expanding the Right of Privacy

There are two major arguments against expanding the right of pri-
vacy o include the rght of unrelated persons to live with however
many other persons they chose m any area of a ¢ity. Firsi, this expan-
sion is mconsistent with accepted principles of constitutional interpre-

46, 431 LS. at 49899 (plurality opinion) (Citations omitted).
4. 431 US. BI6 (197,
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tation," and, second, such an expansion efectively prevents cities from
maimtaining zones that are designed (0 foster family environments.

1. The Role of the Court in Constitutional Interpretation

The Adamson holding is not consonant with an awareness of the
proper judicial role in interpreting the constitution. A number of fac-
tors counsel against the court’s expansion of privacy. First, although
the California Supreme Court is not bound by Helle Terre in interpret-
ing the California Constitution, the court should consider that case as
representative of the American values to which it should refer in defin-
ing the nebulous right of privacy.™ Second, although not bound by the
city’s Jegislative judgment cither, that judgment is inore representative
than the court’s, and, should receive somme deference from the court,
expecially since the court might bave considered the legislative process
incomplete until Adamson had exhausted her administrative remedies,

A5 There see seveval theoslon of Bow vomt shiold approach vonstitutdonsl sdjsdiontion.
Sre Woweak, Book Review, 68 Cavme Lo B, [305 1G0T (Y088, Chmemmary B, Bonoer, Gov.
Bty wy By (19T (eeision shanled Todbow fireesd woeding of conivations) st} wid
LT Dventocmary srsn Duvnusr D41 (H80) (dedsion shiowld Tollow jexmal provizigny of
srmpstilption ard sgpin eaduen netessry o reprssesiallve povesnmenty, S Mawan, B B
A LY gy, Bnivuon wn Comgrereriosan, Law 41009 (978) (deeldon should be principled
o it vensisieacy lo achieved, sitbority enbanced, and stability of demecetic system nmine
sy Lo Wmibn, swpear aote 40, ch 00, a0 S6495 (decivion should be bamed on oonitution’s
language, its history, and history and values of American society); aned Grey, Lo We Have an
Onwritten Contimcion?, 7 Bram. L, BEv, 703, 706 (1975) (decision should be based on “basic
national idesls of mdividual Bberty and fair reatment,” whether expressed or noL).

Adgmon is not reconclabie with any of these five different theories, The ext that follows
shows that Whe cowrt’s mierpretation of the privacy ameadment ks inconsistent with the amend-
wssnt®y hissary, with the hivory and values of Amecicis achety, mmd witl previooy interpeetation
af the amendreat. While one i termpled o wrgue that the ocision is eompativle with the Bewgar

. iy s, because e peleacy dght b expliciily g 4 s ahe Califursta
biki s approack nometheloss et the orithal Bsue. Under either the sxpliciy
Btk chght ist tha replics Toderal righs, the Ruy quetion i st die scope of the right 5w be,
» equestion thay cannot by decided singly by reforring oo e ooplicing of de Lok, S let
seToinpangtny mtes 4545 dfrr

At 4 Wonov. Viliman, S0 LS 97, 542 (0961 (Vaelan, 1., disenting), spnesesd I Whisee v,
iy of B Clovelard, 431 U8, 50 8090 (pluralivg smbions (vmsimete sendited )

TEahe yupplying of onmeat b this Constitationnd concaps [of due process] s of necessiny

beccan o vl prowieens, Bt eertaindy has p been ome whete jmdges bve felt free to ropm

wlveie wagnided speodation wight take tum. The badaswe of shich §ipeak is sl bal-
aee wruch by thiln counmtey, buving regned wowlii history teselios aee tha bdiions from

whideh it developed 26 well s the cndiions P which § broke. That tradition by o

tiviog thing. A decisdon of this Cowed whivh sadieslly depscts Foom it could nnt Yoy

swreive, bile o deeidon which builds onowhat bos suiviasd is lkely to be townd, Mo

Dol Gould eewe ws o subartte, fo Ui weea, Loy Judgoment el eosbniol
s yow St o Baker, BE DY 0D 05 A0 308 (19T (imvalidating o definition of Camily shrilar
s bt e Adsenion o 15l eneenlivies i the New bersey Consdiution), Cimpare Chits
dren’s Hote v, Cley of Easton, o et G ey AVF A2 BHE (VOE0) (definition o Gomily
it enedisded foter Sy el oy situbional based en Mooare) with Carmll v, Wsshizghon
Toewnghip Zoning Canm'e, 43 Obio S kit 2 B DR {19800 (pat euriaind (oppoive
usudl e foster Laondly than ineluded moany more chitdens)
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namely, the variance process.®® Third, and perhaps most disturbing,
the court largely ignored the voter intent in amending the California
Constitution and made a radical departure from previous cases inter-
preting the privacy right.

In approving the privacy amendinent, the voters were addressing
the limited problem articulated in the election brochure. While the na-
ture of a constitutional amendinent may imply a potentially broader
scope of application than would a statutory amendment,®! the intent of
the voters wnust nevertheless be considered m assessing that scope.?

50, Itis setded California law that 5 plaintilf who alleges that a Jaw is unconsiitional as
applied must exbaust his adminisicative remedies. Swe, 2 g, Mewcadi'v. County of Los Angeles, 24
Cal. 2d 267, 269, 148 P2 645, 646 (1944); United States v, Superior Cowrd, 19 Cal, 2d 189, 194,
120 P.2d 26, 25 (19413, The rle is justified because it conserves judicial resources by allowing
slale agencies w oorrect their own errors and sllows an inital decision 1o be made by & body tht
psually will lave more expestise than 2 court while reserving Lo Lhe court ultdmate judginent. Ses
Rychkman, Land Ure Litigetion, Federal Jurisdiciion, and the Absiention Doctrines, 69 Cate, L.
Rev. 377, 392 (1981) (justificavions of the analogous federal rule), See aleo i, ut 377 (phainliff
would be wise (0 seek administrative relicl frst). The Addomsor count appeared (o hold tat plain-
W peed not exbaugt adiminisiative remedics i the swtote is unconstitwional on s foce, 27 Cal.
3 oor 137, 610 P.2d at 444, 164 Cal. Rpur. al 547, The move egregiously unconsiibaional o stotute
is, the more this rube seems justified. For example, a statute Wsat stated thet a member of o racial
minority wos burred from some benefit unless thul wember were exempted by 2 Stote agency
would obvigusly be nnconstitutional on its face, and it wouwdd be vidicolows 1o requite an adminis-
trative appeal befors allowing a constitutional chajlenge. On the other hand, the vovinnee proce-
dure js designed for spectal cases, such us Whar presented by the Adwinsen twelve. I the courl’s
decision staads Tor the proposition that any restriction on the purber of people who may lve
wpether s unoonstivnional, then walver of the administwalive exhoustion requirement seems
spund. Sre Slaub v. City of Badey, 355 V.5, 313, 319 (1958). If, however, the decision sthndg
only for the propositlon that any restriction on e number of people In a family-lke group whe
may live together is unconstituiional, then it would seem appropriate to require use of the vari-
ance procedure, hany groups of unteluied persons probably would be unlamily-like, spd there-
fore the statute would be constitutions] as applied o those proups. For those groups that were
Fammily-tike, the statute would oaly be unconstitutional if a variance were not gramted. Chullenges
o the stutute eould be treated similurly 10 “taking™ challenges.

$1. See People v Western Alr Lines, 42 Cal. 3d 620, 635, 268 P.2d 723, V3L, appeal dis-
missed, 348 U5, 859 (1954). Cooprrrider v. San Francisco Civil Serv, Comm'n, 97 Cal, App. 34
495, 501, 158 Cal. Rptr. $0), 504-05 (150 Dist, 1979); WMiro v. Superier Cowrt, 5 Cal. App, 3d 87, 98,
B4 Cal. Ropue. B74, BBO (deh Dhise. 1970).

The justification ofien offered for novel und expunsive interpretation of broad or genesal
constitutional language is that the adoption of a conslitution or a constiutional amendment
menifesis an intent (o provide principles tat will be adapiable to chanping crcumstances ond
social conditions rather than o Jock in the values of a particulas historical peripd. CF MeCulloch
v. Muryland, 17 US. (4 Wheaty 306, 407 (1820 {[Whe st never Torgel thab it is o constitution
we are expounding.”). This reasoning supgests, however, that e origingl undessionding of an
amendment should be deferred to when a court 1 interpreiing We amendment soon afier ils pase
sage, perticularly if soeial conditions have not changed significantly in the imecim, See Knowles
w. Yates, 31 Cal. 82, 89 (1B66); o Weemns v, United States, 207 LS. 349, 373 (19109 {"Time works
changes, brings into existence pew conditions and purpeses, Therefore o principle w be vital muyst
be capable of wider application than the mischicl whieh gave it birth").

52, Bowrd of Supervisors v. Lonerpgan, 27 Cal, 3d 855, 861, 616 P.2d 802, 806, 167 Cal. Rple.
020, B2 (19800 Fields v, Bu, 18 Cal 3 322, 328.29, 556 P 2d 72%, 733, 134 £l Rptre, 367, 37]
{1976); Pollack v, Hamem, 3 Cal, 3d 264, 27}, 475 P.2d 213, 218, 90 Cal. Toper, J81, 186 (1970)

BE-
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The central analytical difficulty in the Adamson opinion, one that
is not present in either the Whire or Privitera opinions, is that the court
does not justify its interpretation of what the right of privacy means. In
both White and Privitera the court examined the ballot argument,
made a reasonable interpretation of voter intent based on the evidence
available to the court, and decided the specific issue before the court.
However, in Adamson the court concluded that the California right of
privacy was broader than the corresponding federal right without offer-
ing any justification as to why it should be broader.

Undeniably, the California Supremie Court is the final arbiter of
the meaning of the state constitution.®® Furthermore, the fact that the
California Constitution may parallel, or even duplicate, the language
of the Federal Constitution does not restrict the California Supreine
Court from mterpreting the state constitution differently.*® However,
the Adwnson nigjority’s conclusion that the state right of privacy is
broader than the federal right is supported by no analysis and by only
two citations,”™ neither of which justifies the court’s conclusion. The
first citation is to California Constitution, article I, section 24, which
provides merely that the California Constitution may be interpreted
more expansively than the Federal Constitution*® It does not answer
the question of whether in this case the right of privacy should be so
interpreted. The sccond citation is to that portion of Wite that quotes
the 1972 election brochure arguinent extensively. As the following
analysis shows, the election brochure argument suggests a much nar-
rower interpretation than the one the court arrived at.

Analysis of the election brochure argument is the primary evi-
dence of voter intent in passing an amendment.”” The brochure argu-
ment, as a whole, suggesis that the primary purpose of the privacy
amendment was to protect people against police surveillance and the
compilation and dissemination of personal information.*® The
supreine court cautioned in Aite thal it was not definitively cxamin-

Coaperrider v, San Francisco Civil Berv. Comm'n, 97 Cal. App. 3d 495, 301, 158 Cal. Rpir. 01,
804208 (Lst Dist, 1979).

53 People v. Peutingill, 21 Cal. 3d 231, 247-48, 578 P.2d 108, 118, 145 Cal Rpte. 861, 871
{1978)

4. Lpdd (Sell-incrimination); Serromo v, Priest, 18 Cab, 34 728, 764-65, 557 Pad 929, 950-
51, 135 Cal Rper. 343, 366-67 (1976} (cqual protection), cer, dended, 432 TS, 907 {1977y, People
v, Brisendiog, 13 Cal. 3d 528, $49-50, 531 P2d 1099, 1113, 119 Cal, Rpte, 385, 329 (1975) (search
and seizure).

55, Jee 27 Cal 3d at 130 0.3, 610 P.2d a1 440 0.3, 164 Cal Rpir. vt 543 n.3.

S6 Car. Comst.at. |, § 24 provides: “Rights guaraniecd by this Constitution are not de-
pendent on those guaranteed by the Undied States Constitution, This declaration of rights may
not be construed to impais or deny others cetained by the people.”

57, White v, Davis, 13 Cal. 3d a1t 775 & w10, 533 P2d 50 234 denad ), 120 Cal, Rpur, ot 106 &

bl

5B See e wt TIA-75, 533 P2d ay 233-34, 120 Cal. Bpir, at 105-06.
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ing the scope of the amendment® Nevertheless, a constitutional
amendment specifically directed at the narrow problem of government
prying o people’s personal lives should not be construed as establish-
ing a right of privacy broader than even the federal constitutional nght
of privacy,”” a right which covers o wide range of activities.®' The
smendment’s scope should be limited to those aspects of privacy that
were considered to be within the focus of the amendment.

The structure of the ballot argument suggests such a limited scope
to the privacy right. The first paragraph identifies three threats:
“government snooping and data collecting,” “dossiers,” and
“[clomputerization of records.”® The second, fourth, fifth, and sixth
paragraphs concern solely the need to prevent these dangers. * The
Adamson court quoted only the third and seventh paragraphs, which
contain more expansive language, The seventh paragraph is clearly
rhetorical: it invokes the rights guaranteed by the Federal Constitu-
tion, and labels them an “important American heritage.”® The third
paragraph begins rhetorically,® expressing in the broadest language
the amendment’s underlying values, and gocs on to state specifically
the protections to be afforded by the amendment: “[The amendment]
prevents government and business from collecting and stockpiling un-
necessary information about us and from misusing informution gath-
cred for one purpose in order 1o serve other purposes or (0 embarass
[sic) us.”*® 1 iy reasonable to think that the voters who read this lan-
guage believed the amendment was to be limited in its scope, The

l

59, A et TT, 5 P2 at 233, 120 Col. R, at 105 ("the Tull contours of thi new constitu-
tivual provision have as yeb nol even tentatvely beon shetuhed ) accord, National Qg for Bee
form of Marijuans Laws v, Gain, 100 Cal. App. 3d 586, 592, 161 Cal. fipu. 181, o (e Dist,
VW79 (Privitere {and by impHeation, SWhite v. Doviy] does wot consteuin the applicstian of the right
of privacy only o sureeilboice and dita collection cases).

60 It is likely that the Califomia right of privacy will be interpreted 1o cover virually (ba
st unge vl aetivitivs a6 the federal right, and could well be interpreied more broadly. See T
Cal. 3d at 130 ¥, 610 P2 at 40 0.3, 164 Cab Rple. at 543 .3 See olw Comtniltes (o Defend
Reproductive Raghts v. Myers, 29 Cal. 3d 252, 625 P2d 719, 1F Cal Rptr. 866 (1981 {sbortion
Fumding)-

61 Egp., Belloui v, Badrd, 443 113, 422 (1979) (minor's righl o abordon), Zablocki v
Redhbail, 434 LS. 324 (1978) (right o remarry), Moore v. City of B Cleveland, 431 U5, 494
(1937) (night of fanily to live together); Roe v. Wade, 410 LLS. L3 (3973) {right to choose an
abortion); Eisenstadt v. Baird, 40% U 435 (1972) (rtght to wse contrasepiivesy, Stanley v, Geor-
gin, 394 L5, 857 (1969) (right to view ohscenity n one's home).

6. e note 16 rupra.

63 Sev jall

G4, See fd

65 Actoally, the frst seniepce claims the right of privacy 1o be the "right to be lelt nlone.”
S This must be mere thetoric, sinee if tere were really such a tght, then any povenment action
thal afected ndividuals woull be unconstitutional unlesy it oould meet the st of siricl seruting,
€ Bly, The Wages of Crying Wolft A Commont on Roe v, Wade, 82 VaLv Tud. 920, 933 (1973)
{privacy canmol “mexn the feedom o live one's lif withow governmerdal interference’),

66, See nole 26 sy
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amendment argument did not advocate and the voters did not approve
the broad right read into the amnendinent by the ddamson court.

An interpretation of the right of privacy that would be consonant
with accepted principles of constitutional interpretation and with the
expression of voter intent evidenced by the ballot arguinent would pro-
duce a right similar in scope to the nght of privacy that arises fromn the
fourth amendment. The threat to privacy that the ballot argument de-
cried is similar to that protected against by the fourth amendinent
since the ballot argunent addressed primarily govermment snooping
and police surveillance. Inasinuch as the ballot arguinent was directed
at collection, retention, and dissemination of inforination, it sugg
constitutional protection against invasions of privacy i the sense af ¢

clagsic Brandeis and Warren article on the subject.® The sinendment
thus should be interpreted to prohibit unnecessary use of personal in-
formation and to disallow any governmental immunity that might pm-
lect state officials from suit for violations of this right.

The peneral concept of privacy is vague and must be fleshed out
before it can become a protection against unwarranted mterference.
However, should that concept require inore substance than that which
the voters mtended to give it, the task of giving it content should be
approached with an awareness of the role of the courts in mmwpmu% a
constitution in a democratic society.*® Decisions that rad wlly hange

existing policies are necessarily made with less Wmmmlﬂ ity and confi-
dence than are decisions that muke meremental changes. As the fol.
mwm;w subsection indicates, Adamson illustrates the need for caution m
such situations, in that it holds grave conscquences for the future of
family-oricnted land use planning,

2. The End of Maintaining Family Zones

Acoordmg to the Adamson court, a city wishing to further its legiti-
mate interest m inaintaining family environments can look to two per-

61, See Batz v, United States, 389 U5, 347 ((967).

68, Warren & Brandels, Fhe Ripht to Privacy, 4 anv, L Rev, 193 (1990),

B Hestesing in ntoepretation f @ comstitution v more Imporant than in mterpretation ol a
Satte besiise rovision of the fosner by the people or their representatives is much less likely
thae peviskon of the ladtes, St v, Bakor, B8 8L 99, 1S, 405 AT 368, 375 (1979) (Mouniain,
b disgenting) toowrt shonld not invadidsre an ordimancs similar 1o that in Aderron on constity-

tional pmumdﬁ} See afso Hessling v. City of Broonslicld, 193 Colo, 124, 563 P28 12 (1977) (oh-
mmmb the doemson resull on stalviory grovnds); City of Des Plaines v, Trotmer, 54 51 2¢ 432,

216 NEZ 116 (1966} (saroe); City of White Plakos v, Feeruiobi, 54 W.Y.2d 30U, 353 M. 2d 756,
5T WY B 20 449 (1974) (sarme),

For a general discussion of the role of the courts in 2 democralic seciely, sev penerd //‘x M
Biewer, Tue Least Dancorous Brancii (1962 3. CHoprsr, JUDICLAL REVIEW AND THE ™a-
TioMAL Pourmical PROCESS: A FUNCTIONAL RECONSIDERATION OF THE ROLE OF THE SUPREME
Court (19805 J. Euvy, supee note 45,
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missible alternatives to the Santa Barbara approach. The court noted
that ordinances could be redrawn to define “family” in such a way as to
inchude bona fide single honsckeeping units as well as traditional fami-
lics, as was suggested by the New Jersey Supreme Court.™ Another
suggested alternative was 1o enact regulations expressly directed to the
specific uses deemed offensive to family environments.” Unlortu-
nately, neither of these approaches will guarantee to the city environ-
ments conducive to the raising of children as would o Santa Barbara-
type ordinance,

a. Conceptual Famifies

Initially, one must ask how an ordinance that is redrawn to permit
“conceptual families” 10 live in family areas, but not “true nonfami-
Lies,” will be any less subject to the objection that its discriminatory
classifications are grounded in speculative, stereotypical presumptions
concerning the conduct of different groups of people than was the
Santa Barbara ordinance. Nose of the suppositions regarding the dif-
ferences between conceptual families and true nonfamilies can be said
to be “universal truths” in the sense that eliminating the latter from a
neighborhood will automatically eliminate the problems presumed to
be associated with them. A redrawn regulation in the New Jersey fash-
ion still suffers from the defect of commanding inquiry into who are the
users rather than focusing on the use itself. A conceptual family rule is
no wmore pertinent 10 “noise, traffic or parking congestion, kinds of ac-
tivity, or other conditions that conceivably might alter the land-use-
related ‘characteristics’ or ‘environment’ of the districts”’* than was the
Santa Barbara ordinance. To the extent that a city cannot prove that
true nonfamilies are the sole cause for the problems under attack, or
conversely that conceptual families are not completely free from such
problems, the redrawn ordinance would still have to be considered as
establishing arbitrary classifications.”

F, 2T Cal 3d o 13334, 600 P2 st 443, 164 Cal. Rpar, o) 543

TV, Jddomt L33, 610 P.2d ot 94142, 169 Cal. Rpte. at 544-45,

7E Jd ab 132-33, 630 P2 st 440, 164 Cal. Rpir at 544 (quoting Sanra Barsams, Cal.,
hMupiciraL URDINARCE § 28.15.005).

13, Sre noles H1 & 16 and accormpanying lext g for a diseussion of the interplay in
Adamson of lundarental rights and equal protection. The arbitrary clussifiention argument liter
alty would be an equal proteciion argument, bul it would probably be inveked after stricl sErutiny
had alresdy been applied on account of tre infringement of the right of privacy. See text accom-
panyiug note 74 byra.

Adamson serms o preclude municipal Jogistative bodies from muking elass judgments that
inlvings fundamental vights on the basis of minimal wvidence or undocumented perceptions, Se,
ep, 27 Cal 3d ar 132, 810 P2 441, 164 Cal. Roper, ar 544 (data on the avernge size of relutcd
groups insufficient to justify low density protection withoul comparable dala for wirelabed
groups). This ineans that before any type of discriminatory housing zoning can be enacted, the
cily must sither comunission a demographic siudy or believe thal its general perceptions are virt-
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In the absence of some significant universal truth upon which to
base a discriminatory distmetion, the Adamson formulation of the right
to privacy wounld allow virtually any group to elaim a right to live to-
gether. For instance, the court apparently approved of the exclusion of
fraternities from family zones.” However, sucli dictum is inconsistent
with the associational right of privacy established by Adamson—partic-
ularly when groups such as fratermities can describe themselves, with
soine accuracy, as being like a family. Indeed, the logic of Adamson
suggests that cven bigamy and polygamy should not be proseribed ac-
tivities in California, since the assumptions pertaining to the specific
social evils to be controlled by the prohibitions probably cannot be
characterized as “umiversal truths,” yet such assumptions are used to
violate people’s associational privacy. Under the Admmson reasoning, a
more appropriate law in eitlier the fraternity or the polygamy/bigamy
case would focus on the evils to be prevented—e g., noise, overcrawd-
ing, traflic, spousal neglect, child neglect, ete.—rather than on the type
of relationship involved.

A related problem with the conceptual family approach is that its
workability is premised on the city’s ability to draw the line between
conceptual families and true nonfamilies. Although the court seemed
willing to assume that fratermities, for example, could be excluded from
family zones, neither the court nor the Santa Barbara ordinance so re-
stricting the fraternities explained why a fraternity was not like a con-
ceptual family. The members of a fratermity regularly share meals,
chores, social activities, and expenses; they provide emnotional support
to one another; they may live as members of the household for three to
five years. Indeed, the members of a fraternity consider themselves to
be “brothers,” and often the older brothers play a role in guiding their
younger brothers through the college experience. The Adamson family,
which had been living together for only two months at the time the city
sued them, differed from a fraternity only in that its members were
slightly older than most fraternity members and consisted of memnbers
of both sexes. Neither of these distimctions is relevant in determining

ally 1006 aceurnte. Under Aubmsen's sirict saroling, thees is no reason why a city should not be
held to this high stndard when it enacts o New Jewsey-type, concepiual lamily ordisance, the
Adamson court’s dictusn notwithstanding. Only in the casy case where no privacy right can be
plausibly cliimed-—e g, ainong apanment tenants, guests in hoels/inotels, cte—would the city's
action be judged under o loss strict standard. Where a group does not claum (o be 8 conceptoal
family but nevertheless Kves in the snme residence—perkaps sharing only the rent, or perhaps net
even that-—the associational right of privacy srguably applies. One need not like the people he
chooses Lo Tive with; the associational freedom should be commensurate with that reabity. A dis
tinction that nfringes oo that right is arbitrary and under ddemson invalid, regasdless of whether
it penatizes concepuual families or trse nonfamikics.

T4, See AT Cal, b at 135 ns, 610 P24 a0 443 0.5, (64 Cal. Bpir. at 546 1.8 (noung that
fraternities and sororities are restricted (o R-2 zones).
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what constitutes a bona fide household, and they certainly arc irrcle-
vanl to the scope of the privacy protection.

The Adamson courl did not question the fact that the twelve werce
like a family since there were findings in the record to support this
proposition. The city presmnably did not bother to contest this issue in
the trial court becanse under the prior law established in Village of Belle
Terre v. Boraas,” such a relationship did not offer a federal constitu-
tional defense to the city’s action. However, if the courts now hold that
the degree to which a group is like a family is relevant to whether the
group has a right to live together—an almost inescapable holding if the
cities and courts wish to implement the Adamson conceptual family
recommendation—a city wishing to maintain fainily zones in the New
Jersey fashion will likely resort to one of two enforcement approaches.
Either the city could sue a group like the Adumson twelve when the
group first cownes together, Ze., at a point when the group could not yet
claim to be 2 family,’® or it might suc later and seck to prove that the
group still was not, or was no longer, like a family. Either course
would require eaforcement tactics that would be directly contrary to
the interest in keeping government from prying into the lives of its citi-
zens that was explicitly addressed in the privacy amendment argument
and in White v. Davis,”" The first alternative would require city ofli-
cials (o keep abreast of who was noving into the city's various neigh-
borlicods, and the second would require constant monitoring of the
bonds and interactions among the mewbers of the group. Only a deci-
sion that any number of unrelated people can live together in single
family zones regardless of whether they can be characterized as concep-
tual families avoids prownoting a conflict betwecn the associational
rights set out in 4damsen and the protection-from-prying rights set out
in Hhite. This suggests that the preservation of family zones through
Adamson’s conceptual family approach should not be encouraged, and,
indeed, is impracticable,

b, Regulating Specific Offensive Uses
The Adamson court suggested that an alternative method to

25, 446 LS. ) (1974).

76, Two months sfier the ddpmson group met amd moved in together, the mesmbers were
fike & Tawnily. 15 the swit had been brought two months carlicr, the proup might not hove mode
such 2 convincing family, and the sutcome might conceivably have been different. Since the eourt
hetd that the ordinance was invalid on i feee, ltigation may arise aflee chies ey to zone a funily
district by defining Yamily so tsat it is not dependent upon apy lepal relationship. 1f the court then
docides a case vnder such 3 statute, 3t may have o decide whether the privacy inferest in o group
tryimg 1o beeome family-fike s us weighty as ohe privacy micrest ol the Adamson group. Mo
principle is apparent why there should be wore of a right to remain lemity-like than to tecome
Fasmily-like.

Fr03 Calo ded 757, 533 P24 222, 020 Cal. Rypue. 94 (1975),

“71-
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achieve the city’s goal would be to enact regulations expressly directed
to the specific uses deemed offensive to family environments. The
court suggested that population density could be controlled by regulat-
mg floor space and facilities, that noise and morality could be dealt
with by criminal statutes, and that traffic and parking problems could
be curbed by limitations on the number of cars each household can
have and by off-street parking requirements.” These suggestions, how-
ever, do not seem tenable,

First, it is not clear that any kind of use-oriented regulations could
deal with such important intangibles as neighborhood stability and
composition, which have as great an impact on the family character of
a neighborhood as do the problems enumerated by the court.”® It
would seem that no valid laws could encourage stability, since any such
laws would be focusing on the composition of the neighborhood’s
houscholds. Similarly, no vahd law could penalize a person for failing
toy share to the same degree ns families with children the concerns for
the safety, health, and social development of children.

Second, it would be more difficult to maintain family zones in light
of the rise m housing prices that would accompany the entry of unre-
lated groups into the market for hoines i single family neighborhoods.
It may be expected that a group like the Adamson twelve, with many
more income earners than traditional families, would be able to outbid
such families for housing, thereby driving up housing prices beyond the
means of many families.

Finally, even the specific solutions to the enumerated problems
suggested by the court are of dubious inerit. Minimum per person floor
space requirements would be expensive to administer and open to the
charge of discrimination against the poor.®® The threat of criminal
sanctions for excessive noise perhaps will succeed in ending loud noises
from mdividual, isolaiable sources, but it will have no efect in restrict-
ing the general increase in noise levels that increased intensity of use by
unrelated groups would cause. The possibility of limiting cars is politi-
cally unlikely. Moreover, neither that possibility nor a requirement for

8. See note 18 supra,

75, Although the court is clearly correet that the assumprion that all unrelated groups pose
preater dangers to family zones than do all equally-sized familics does not reflect & “universal
wwth,” and is generdly nol susceplible to prool onc way or the other, it nevertheless reflects a

Judgment that lepislative bodies are as qualified as any w make Aler Adamson, legishators can-

ro rely on unguantifiable pereeptions us 1o whal action s likely 1o improve femily Ufe in a peighe
borhood.

B0 See Southern Burlington County MAACP v. Township of bt Lavrcl, 67 W0, 151, 336
&.2d TU3 (1974), appead dismiced aod cort, demed, 423 105, 808 (1978, S o, City of Clinls ¥ista
v Pagard, |18 Cal. App. 3d 785, 171 Cal Kpir, 738 (4th Dise 1981) (ot invabidated ordinance
similar te thet in Adamren, bul remanded for determinadon as to whether any of the over-
erowded communal wrrangements were public nuisances)
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off-street parking protects the safety of young children as well as simply
decreasing the number of regular drivers in family areas who, becausc
they do not belong to neighborhood families, inay be less aware of the
extra caution needed while driving through neighborhoods in which
young children live. Thus, these use-oriented restrictions do not fur-
ther the city’s interest in fostering family environments to the same de-
gree as would a Santa Barbara-type ordinance which focuses on the
composition of neighborhoods,

ConNCLUSION

In sum, neither precedent, voter intent, nor sound judicial policy
supports the court’s expansion of the right of privacy. In addition, the
specific application of that right in Admmsen hinders achievement of a
number of legitimate governmental objectives through land use plan-
nmg.® In particular, it threatens to prevent cities from estabhishing
and maintaining family zones and promnoting family values.

The Adamson decision disregards the limited purpose behind the
California privacy amendment. Adamson and the later decision in
Committee to Defend Reproductive Rights v. Myers®* demonstrate that
the California Supreme Court has developed a state constitutional right
of privacy that will allow the court to invalidate laws that are constitu-
tional under the parallel federal standard of privacy and which, more
importantly, do not concern information gathering or unwarranted sur-
veillance.

Thomas H. Kagy™

Bl See Village of Belle Terre v. Boraas, 416 US. a1 9. “[Clontraliliog] population density,
prevenifing] voise, teaffic and parking probiems, and presery(ing) the rent structure of the come
munity and its atlraciiveness to fomilies . . . ere all Jeghimate amid swhbstaniial inecests of govern.
mens” Jfd at T8 (Warshall, L, disseniing).

1 shoubd he soted Ut Sants Barbses has requested the Leagoe of Lalifornia Ciries to span.
sy Leghaks g anotber comstiratboral amendment on te ballot that would cause adivhe 1,
w1 ol the Califorsia Constikation we it periains to repelation of ancelated groups fn shaphe.

: pelies, The
vid 2t the Longue of
oknta Lo Ko vilew ),

oning of Dnrelsted Groups H0-11 (198400 (el
Califeendy Cities” City Adtorneys” Dept, A ninial egpred fon file wy O
B2 29 Cal 34 252, 615 P 719, 172 Cal. Rptr. 866 (1981}
PORAL 9T, University of Califotnia, Los Angeles; 1.ID, 1951, Brell Hall Sehool of Lo,
Univeesity of Californin, Berkeley.
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! /’m »(Mm (w nee there is no mﬂ tction on the bedrooms of are 'm:umuﬂ dwelling thal is used
“a family, itis clear that the City believed that familics of all sizes, residing within the City, are

w rt of the “soci aTlﬂ and cconomic sta & ity ol residential . .areas,” ) hw City now wishes to restrict

the size of a dwelling used by a functional family to reside in an Independent 1i iving home: 11 is

Far from clear how this will protect or enhance the stabilit iy ol resi ﬂmwuﬂ neighborhoods,

cor iy eliont’s use of iy
v, welhdeh ¢ M cannot do

[nsicad, this restriction that vour department is now placing
house is the kind that will constitute an L anjustitied invasion of p
under the established rules of California casc law. including the stute Supreme Court’s ruli ing m
Ciry of Sama Barbara v, uz?dm'/«mm H 980y 27 Cul.3d ]Lf?. Fo A iy governmaent does not have the
gal authority to choose what kinds ol individuals con ute a family and whal kinds do not.
roup of ndividuals form a real and Tunctional fami iy hm schaold.

Indeed. as Mr. Tim Huichinson ol FCity Redevelopment has probably already tried

1o mpm o you, federal taw directly prohibits M wusing discrimination against physically or

ntally disabled residents in the creation or enlorcement of ¢ ity zoning ordinances, 42 (J.S.
( md@ section Section 3604(1). This is especially true where a city’s zoning and buil ding code
enforcement actions contribute to “mak|ing| unavailable or deny[ing]” housing to those persons
See, Pacific Shores /"’mywm LLC Y Clity of Newport Beack, 730 1.3d 142, 1156-1157 (9, (_..M:
2013). Independent Living homes are dw“ﬂﬂmm under 42 ULS.C. Section 3602(b), and
therefore the FHAA prohibits discriminate ory actions that adversely affeet the availability ol such
group homes, ,hndtu.,,d. as one federal court coneluded, *[i]n case after case, courts have
concluded that the FHAA has been violated where municipalitics bave attempled to prevent or
restrict persons with disabilitics from living in the single family-zoned homes of their chojce.”
Dr.Gertrude A. Barber Center v, Wwwzx Township, 273 F. Supp. 2d 643, 654 (W.D. Pa, 2003y
see also. Gamble v Ciny of Excondido, 104 1 5d 300, 304-05 (th Cir. 1997). Irmportantly, cach
ol these theories may apply even 1o a facially neutral law like some some zoning ordimances.
Ihid . 104 1 3d al 306. Morcover. even il a disabled adult may have other opportunities to live in
the County or region, ﬂ HAA is specific to the ”‘Mwu”irw” of choice h‘v a disab ﬂ d adult. The
language of the statuie suggests as much by requiring an "cqual opportun ity to usc and cnjoy a

dwelling.” rather than an cqual OpporuniLy 1o live in a city or region. 42 U.S.C. Section
3604{1H3WB). See !'1V/'('fxzwfu Citv ol 1o ikinson, 84 1.3d 960, 963 (7th Cir. 1996,

My client understands that there are a number of lepitimate issucs o address in order (o
obtain its permit, and my client wanis 10 continue Lo wm@; and cooperate with the City to resolve
all these issues. Towever. the rigid mierpretation of Tile 17 to pmﬁ l ity client lrom reducing
the size of its single-family house and using 1t for an ii ndependent Living home is incorrect and
not legally defensible. lor these reasons. | am requesting that vour a M your departmend
withdraw your objections (e the size (in terms ol rooms and lwwuo x) or the subject property

and no lor se that as a basts for denyving my client’s permit application.

W vou insist on vour departments current le gal position and this continues throu gl an
appeals process. then my client and 1 will continue to dw nonstrate the lepal and factual basis for
iy chient’s pu.?n‘z‘mﬂ il )um::zu lion, Moreover, i Hw City remains unmoved from its position that an

Independent Living home somehow constituies a “hoarding house™. (hen my M ient will be forced
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sainst the Clity in court—something that my client does not want to do, if
resol, Mmm m,mw m achieved.

«wﬁmw this “boarding house” decision to the
ﬂﬂlﬂﬂﬁﬁ“ In the meantime, W IEH' el
issues thal may remain in H”n«w way of

g

H 0

WWM ion

nue o work with your staff to mwﬁsw as many othe
the requested permit.

R

T s

Ce: Me, T, Huotehinson
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Hawlki

ey, A 92104

3245 University Avanue, #1

August 31,2016 - Via Email & U.5. Mail
Jawm"'lrumm VFSQ
2..;M Wﬂaﬂ Way Ste B

Chula Vista, CA91914-4539
email: jturner@jturnerlawgroup.com

Re: City Redevelopment LLC Appeal to Lemon Grove City Council
Appeal No,  AAT-600-0002
Property: 22 545 Crestline Drive, Lemon Grove, CA

Hearing Date: September &, 2016 at 6 p.m.

Daar Mr. Turner:
This letter responds to your letter dated August 25, 2016 on bebhalf of the City of Lemon Grove.

| understand based on your letter that you represent the appellant and property owner City
Redevelopment LLC and will advocate on their basis at the City Council public hearing.

Staff has not been provided with any written validation that Mr. Tim Hutchinson' has the legal
ability to represent the property owner City Redevelopment LLC. Please provide David Devries
with LLC authorization that validates Mr. Hutchinson's ability to represent the property owner.

Otherwise, staff will raise this issue at the hearing which could have bearing on the legality on
your client’s appeal.

Prior to your letter, | was retained by the City of Lemon Grove to advise and assist city staff with
regard to your client's appeal,

Because you have raised legal arguments regarding the permit denial, | felt it appropriate that |
respond to your letter directly on behalf of the City of Lemon Grove.

Your August 25, 2016 letter and this response letter and its attachment will be included in the
hearing packet Tg,hm will be provided to you in advance of the hearing.

General Overview OF Matter

First, | believe your letter inaccurately represents this matter and | would like to re-focus you on
the underlying facts here.

The facts are clear that your client purchased the property which was listed as a 2300 square-
foot, 5-bedroom house, and illegally constructed an additional 17 bedrooms (9 of which are at

" alse, please confinm the spelling of Mr Hutchinson's name, he has provided differently-spelled last names to - siaff,
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issue by way of this appeal) and began renting to individual tenants without ever applying for
building permits with the City of Lemon Grove.

The property currently has electrical wiring that has not been inspected and could pose a
potential health and safety threat to the tenants.

areas that there is a current threat to the health and safety of the tenants in the structure. This is
just one of the violations cited in the Record of Inspection dated August 15, 2016.

In sum, your client’s illegal canstruction has posed a health and safety threat to the tenants and
the neighborhood and he undertook all these installations without ever contacting the City of

Lermon Grove,

Moreover, your client has irresponsibly leased his property when it is clear based on the Fire
Department’s inspection it is not currently safe to do so.

Your Assertion That The City's Qualification Of Your Client’s Business As A Boardin o House |s

Not In Conformance With California Law

businesses in a low density residential zone in order the preserve the residential character of

the neighborhood.” 84 Ops. Cal. Atty. Gen. 30 (2003).

| have attached a copy of the Opinion Letter for your reference. The Opinion goes on to state;
"Without question, operating a boarding house for 20 to 30 boarders would undermine a
neighborhood's residential character” See Opinion at Page 4, Paragraph 2.

Therefore Lemon Grove does have the legal ability to deny your client’s permit on the
boarding house basis.
The fact that you are contending that this property operates as an “independent living home”

operated as a boarding house.

Moreover, based on this Opinion cities have increasingly defined a “household” or a "single
housekeeping unit” to have the characteristics of: 1) a joint lease signed by all tenants; and 2)
new residents selected by existing residents, not a manager or landlord.
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As you are aware, the tenants on-site do not sign a joint lease or select new residents which
does not Hwﬂumm that they are acting as a single household.

Your Assertion Of Discrimination Against Tenants

You contend that the City's denial of your client’s building permit constitutes housing
discrimination,

As stated in the City's June 23, 2016 denial letter, “. . . the subject property is not compatible
with the General Ian Land Use Drqua‘mm or Zoning District and is recognized as a
boardinghouse. ..

This action, and the appropriate provisions of the City of Lemon Grove, is not directed to no
intended to regulate th@ ability of any person, disabled or not, from living at 2545 Crestline
Drive.

The dm“ lis instead bmed on whcvfho a22-be Jlmmm propmmy 2’.”‘;@0@ aquam ‘me hwu% is

ormrrat@d as a pmi |b te Ji b@,wdjumg hmu

Therefore, the caselaw you have cited at Page 2, Paragraph 3 in your letter is inapplicable to
the current situation.
For example, the action at issue in Santa Barbara v. Adamson 27 Cal. 3d 123 (CA Sp. Ct. 1980)

was a city ordinance that dﬂ@mpt@d to define what constitutes a “family” and limit the number

of related persons that live in a household. Suchis not the case here.

In Gamble, in response to Escondido’s rejection of his building permit, the property owner
made the same assertions of housing discrimination against rl\w physically disabled that you
lodge here, Escondido’s denial was based on land use regulations and held that the proposed
building was too large for the lot and did not conform in size and bulk with the neighborhood

structures and the character of the neighbaorhood.

The Court held that Escondido’s denial did not discriminate against the physically disabled
because there was no proof demonstrating that the City's permit practices have a significantly
adverse or disproportionate impact on the physically disabled or elderly.

Similarly, there is no evidence here that Lemon Grove's permit denial is discriminatory either.

Denying a permit based on atypical building size and bulk for a single-family residence does
not violate the Fair Housing Act. See Escondido at 304; see also United States v. Village of
Palatine, 845 F. Supp. 540 (N.D. lll. 1993).
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Conclusion

Therefore, on behalf of the City of Lemon Grove, we reject your request for City staff to
withdraw your objections to the size (in terms of the rooms and bedrooms) for the subject
property and no longer use that as a basis for denying my client's permit application” and the
City will proceed with the public hearing appeal that your client has requested.

And please instruct your client to cease communications with staff as-he has retained you to
represent his interests and you have instructed staff to direct all further communications to your
attention,

Thank you for your attention to this matter.

Very truly yours,

Attachment of 86 Ops. Cal. Atty. Gen. 30 (2003).
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TO BE PUBLISHED IN THE OFFICIAL REPORTS

OFFICE OF THE ATTORNEY GENERAL
State of California

BILL LOCKYER
Attorney General

OPINION : No. 01-402
of : March 19, 2003
BILL LOCKYER

Attorney General

ANTHONY 8. Da VIGO
Deputy Attorney General

THE HONORABLE SHARON D. STUART, CITY PROSECUTING
ATTORNEY, CITY OF LOMPOC, has requested an opinion on the following question:

May a city prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in a low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent, or rental manager is in residence?

1 01-402
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CONCLUSION

A city may prohibit, limit or regulate the operation of a boarding house or
rooming house business in a single family home located in a low density residential (R-1)
zone, where boarding house or rooming house is defined as a residence or dwelling, other
than a hotel, wherein three or more rooms, with or without individual or group cooking
facilities, are rented to individuals under separate rental agreements or leases, either written
or oral, whether or not an owner, agent or rental manager is in residence, in order to preserve
the residential character of the neighborhood.

ANALYSIS

A city proposes to enact an ordinance prohibiting the operation of a boarding
house or rooming house business in a single family home located in a low density residential
(R-1) zone. A boarding or rooming house business would be defined under the ordinance
“as aresidence or dwelling, other than a hotel, wherein three or more rooms, with or without
individual or group cooking facilities, are rented to individuals under separate rental
agreements or leases, either written or oral, whether or not an owner, agent or rental manager
is in residence.” We are asked whether the ordinance would be valid. We conclude that
a city may prohibit the operation of boarding house businesses in a low density residential
zone in order to preserve the residential character of the neighborhood.

Itis now well settled that a city has broad authority to adopt zoning ordinances
to protect the public health and general welfare of its residents. (See Cal. Const., art. XI,
§ 7, Gov. Code, §§ 65800-65912; Euclid v. Ambler Co. (1926) 272 U.S. 365, 386-395:
Miller v. Board of Public Works (1925) 195 Cal. 477, 484-488.) Municipalities may
establish strictly private residential districts as part of a general comprehensive zonin g plan.
(Wilkins v. City of San Bernardino (1946) 29 Cal.2d 332, 337-338; Fourcade v. City and
County of San Francisco (1925) 196 Cal. 655, 662; Sutter v. City of Lafavette (1997) 57
Cal. App.4th 1109, 1131.)* “[M]aintenance of the character of residential neighborhoods is

" A rooming house typically does not provide meals or cooking facilities. For our purposes,
however, a rooming house business would be subject to the same analysis as a boarding house business and
will thus be included in the term “boarding house” throughout this opinion.

*we may assume for purposes of this opinion that the proposed ordinance would be consistent with
the city’s general plan. (Gov. Code, § 65860; cf. Ewing v. City of Carmel-by-the-Sea (1991)234 Cal.App.3d
1579, 1589; see also 81 Ops.Cal.Atty.Gen. 57,57-61 (1998).) We may also assume that the ordinance would
be consistent with state law prohibiting certain group homes from being considered “boarding houses.” (See
Health & Saf. Code, §§ 1500-1567.9; Hall v. Butte Home Health, Inc (1997) 60 Cal. App.4th 308,318-322;
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a proper purpose of zoning.” (Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal.App.3d
at p. 1590.)

More specifically, the courts of this state have stated that the operation of
boarding house businesses may be excluded from aresidential zone. (City of Santa Barbara
v. Adamson (1980) 27 Cal.3d 123, 133 [“To illustrate, ‘residential character’ can be and is
preserved by restrictions on transient and institutional uses (hotels, motels, boarding houses,
clubs, etc.”)]; City of Chula Vista v. Pagard (1981) 115 Cal.App.3d 785, 792; see also
Seatorn v. Clifford (1972) 24 Cal.App.3d 46, 51 [“the maintenance of a commercial
‘boarding house,’ . .. which in essence is providing ‘residence’ to paying customers, 1s not
synonymous with ‘residential purposes’ as that latter phrase is commonly interpreted in
reference to property use”].) With respect to zoning matters, “[t]he term ‘residential’ is
normally used in contradistinction to ‘commetcial” or ‘business.” ” (Sechrist v. Municipal
Court (1976) 64 Cal.App.3d 737, 746.)

“There is no question but that municipalities are entitled to confine commercial
activities to certain districts [citations], and that they may further limit activities within those
districts by requiring use permits.” (Sutter v. City of Lafayette, supra, 57 Cal.App.4th atp.
1131.) “Many zoning ordinances place limits on the property owner’s right to make
profitable use of some segments of his property.” (Keystone Bituminous Coal Assn. v.
DeBenedictis (1987) 480 U.S. 470, 498.) Here, the proposed ordinance would allow
property owners to rent to boarders under one or two separate rental agreements. The
owners would not be denied all commercial use of their properties. (See Ewing v. City of
Carmel-by-the-Sea, supra, 234 Cal. App.3d at pp. 1592-1593.)°

In short, preserving the residential character of a neighborhood is a legitimate
government purpose that may be reasonably achieved by prohibiting commercial enterprises
such as operating a boarding house business. (See Euclid v. Ambler Co., supra, 272 U.S.
at pp. 394-395; City of Santa Barbara v. Adamson, supra, 27 Cal.3d at p. 133; Miller v.
Board of Public Works, supra, 195 Cal. at p. 493; College Area Renters & Landlord Assn.
v. City of San Diego (1996) 43 Cal.App.4th 677, 687; Ewing v. City of Carmel-by-the-Seq,
supra, 234 Cal.App.3d at pp. 1590-1592; City of Chula Vista v. Pagard, supra, 115
Cal.App.3d at pp. 792, 799-800.)

City of Los Angeles v. Department of Health (1976) 63 Cal.App.3d 473,477-481; 76 Ops.Cal. Atty.Gen. 173,
175 (1993).)

} Of course, the proposed ordinance would apply only to the city’s low density residential (R-1) zone
and not to multiple dwelling zones or other zoning districts of the city.

3 01-402
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The proposed ordinance would not raise constitutional issues of the right of
privacy or right of association since it would allow any owner of property to rent to any
member of the public and any member of the public to apply for lodging. The proposed
ordinance would be directed at a commercial use of property that is inconsistent with the
residential character of the neighborhood and which is unrelated to the identity of the users.
The courts have approved a distinction drawn that is based upon the commercial use of
property by owners in arestricted residential zone. (See City of Sania Barbara v. Adamson,
supra, 27 Cal.3d at pp. 129-134; Coalition Advocating Legal Housing Options v. City of
Santa Monica (2001) 88 Cal.App.4th451,460-464; College Area Renters & Landlord Assn,
v. City of San Diego (1996) 43 Cal.App.4th 677, 686-687; Ewing v. City of Carmel-by-the-
Sea, supra, 234 Cal.App.3d at pp. 1595-1598: City of Chula Visia v. Pagard, supra, 115
Cal.App.3d at pp. 791-793, 798.)

Wereject the suggestion that the relatively few number of boarders prohibited
under the proposed ordinance would prevent the ordinance from being upheld by a court.
In City of Santa Barbara v. Adamson, supra, 27 Cal.3d 123, the Supreme Court indicated
that operating boarding house businesses could be prohibited to preserve the residential
character of a neighborhood without specifying that the businesses had to be of a particular
size. (Id atp. 133.) Of course, the greater the number of boarders who would occupy a
single family dwelling, the more likely the residential character ofthe neighborhood would
be threatened. (See Ewingv. City of Carmel-by-the-Sea, supra, 234 Cal.App.3datp. 1591.)
Without question, operating a boarding house for 20 or 30 boarders would undermine a
neighborhood’s residential character. Here, the proposed ordinance would prohibit a
boarding house business operated for only three boarders. And, as previously observed, the
proposed ordinance would allow commercial use of a property if only one or two boarders
were renting rooms from the owner. What is the standard of review for evaluating such a
legislative determination as to the allowable size of a boarding house business in a restricted
residential zone?

“““[A]s is customary in reviewing economic and social regulation, ... courts
properly defer to Iegislative judgment as to the necessity and reasonableness of a particular
measure.” " [Citation.]” (Hallv. Butte Home Health, Inc., supra, 60 Cal. App.4th at p.322.)
“[Clourts ordinarily do not consider the motives behind legislation, including local
legislation [citations], nor do they second-guess the wisdom of the legislation [citations].”
(Sutter v. City of Lafayette, supra, 57 Cal.App.4th at p. 1128) “In enacting zoning
ordinances, the municipality performs a legislative function, and every intendment is in favor
of the validity of such ordinances. [Citations.]” (Lockardv. City of Los Angeles (1949) 33
Cal.2d 453, 460.) The ordinance will be upheld so long as the issue is “ ‘at least
debatable.” ” (Minnesotav. Clover Leaf Creamery Co. (1981)4491J.S. 456, 464; see Sutter
v. Cily of Lafayelte, supra, 57 Cal.App.4th atp. 1133; Ewing v. City of Carmel-by-the-Sea,
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supra, 234 Cal.App.3d at pp. 1587-1588; Cotati Alliance for Better Housing v. City of
Cotati (1983) 148 Cal.App.3d 280,291-292.) In Ewing v. City of Carmel-by-the-Sea, supra,
234 Cal.App.3d 1579, the court summarized the applicable principles with respect to
drawing lines of distinction in adopting zoning regulations:

“. .. Line drawing is the essence of zoning. Sometimes the line is
pencil-point thin—allowing, for example, plots of one-third acre but not
one-fourth; buildings of three floors but not four; beauty shops but not beauty
schools. In Euclid, the Supreme Court recognized that ‘in some fields, the bad
fades into the good by such insensible degrees that the two are not capable of
being readily distinguished and separated in terms of legislation.” (Euclid v.
Ambler Co., supra, 272 U.S. at p. 389.) Nonetheless, the line must be drawn,
and the legislature must do it. Absent an arbitrary or unrcasonable
delineation, it is not the prerogative of the courts to second-guess the
legislative decision. [Citations.]” (Id. atp. 1593.)

It is “at least debatable” that prohibiting boarding house businesses operated
for as few as three boarders in a low density residential zone is a reasonable exercise of
legislative power. Given that boarding house businesses may be prohibited in low density
residential zones, we cannot say, in the abstract, that the proposed ordinance would be
“clearly arbitrary and unreasonable, having no substantial relation to the public health,
safety, morals or general welfare.” (Euclid v. Ambler Co., supra, 272 U.S. at p. 395; cf.
Ewing v. City of Carmel-by-the-Sea, supra, 234 Cal.App.3d at pp. 1591-1592.) The line as
to the number of allowable boarders must be drawn somewhere, and here the city council
may prohibit the operation of boarding house businesses with three or more boarders in
order to preserve the residential character of the neighborhood.

We conclude that a city may prohibit, limit or regulate the operation of a
boarding house or rooming house business in a single family home located in a low density
residential (R-1) zone, where boarding house or rooming house is defined as a residence or
dwelling, other than a hotel, wherein three or more rooms, with or without individual or
group cooking facilities, are rented to individuals under separate rental agreements or leases,
either written or oral, whether or not an owner, agent, or rental agent is in residence, in order
to preserve the residential character of the neighborhood.

01-402
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David De Vries

Development Services Department
3232 Main Street

Lemon Grove. CA 91945-1705
619-825-3812

Dear Mr. De Vnies.

['m writing to you in regards to a very serious, on-going issues going on at residence:
2545 Crestline Dr. Lemon Grove. CA 91945,

Residents from this home have been coming onto my property and have been a nuisance
to myself, my wife, my mother, and my daughter of 1 year. I would like to share some incidents
that have taken place at my home and our neighborhood from those residents.

In the month of June 2016. a gentleman around his early 60’s started running up and
down the street of Crestline Dr. He started kicking vehicles that were parked on the street, some
even on driveways, to include my vehicle, The reason as to why he decided to do such act, we're
not sure of .

Second incident, took place within the same month of June. 2016. I’d say it was between
the hours of 9 p.m. and [ Ip.m.. when another gentleman came up to my home and started to
bang ferociously on my front door. My wife and [ were startled as to whom could possibly be at
our door late night. let alone bang on our door very obnoxiously. He then went on to our
windows, with the same ferocious force as with the door. I immediately had my wife get our
daughter and hide in our bedroom as I feared this man was going to break in through the window
and possibly cause us harm.

Third incident, involved a woman around her mid 60°s. One day prior. the woman had
been sitting at my front door step. She seemed to be minding her own business. therefore we left
her alone. The following afternoon, the same woman was knocking on our door. per my mother
and wife, rather loudly. and my mother who was visiting from Guatemala. opened the door. This
woman knocked my mother to the ground and made her way into our home. My wife called the
police immediately: I had to leave work early (o see what was going on. Paramedics had to
examine my mother, being she is 71 years ol age.

An ongoing issue is from a gentleman who purposely takes his canine to my lawn and has
it relieve itself. I do understand that animals go on and about and relieve themselves where they
find fit: however this gentleman takes his canine across the street to my front lawn for it may do
it’s business. The canine’s fecal matter remains in my front lawn being that the gentleman 15 m a
wheelchair. I have stood outside plenty of times to witness this, and he continues to do so.

As a family man, I do not feel my family is safe in my home. [ am not present during the
day being that I work and my wife and child are the ones alone. With these incidents, I do feel
their safety is at risk. I'm not sure of the status of the residents. but I have been able 1o obtaimn
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information of persons that may give you more information about the home and it's purpose:
Ph: Ford Focus. Grav [icense Plate No:
Ph: Volvo. Gray  [icense Plate No.
I'thank you in advance for taking your time to read my letter for concern.
Kind Regards.

Fernando Mendez
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\HEARTLAND FIRE & RESCUE

SERVING THE CITIES OF EL CAJON, LA MESA AND LEMON GROVE

Record of Inspection

August 13,2016

Lemon Grove, CA. 91943
(858 635-5549

it

tice of Fire & Safety I

azards: You ae hereby notified that an inspection of vour premises on August 11 2016

bas disclosed the following life and fire safery hazards and /or violalions: Complisnee is required immediately.

L.

2545 Crestline Dy, — Lemon Grove, CA. 91945

The gauge on the Fire Sprinkler System is curremly reading zero (0) and the entire systen appears o be
turmed off and non-functioning, The Fire Sprinkler Systen is required for this building and shall be
maintained operational at all tmes,

A, Provide required service for the system and update Automatic Fire Sprinkler System Riser Anmual and

5 wear certification tags

B There are currently no fire sprinklers in many of the tenant rooms and adjoming areas within the
unpermitted construction. Provide appropriate sprinkier coverage und spacing througheut the bruilding
and yeplace or repair all required signage for fire sprinkler system wiilizing o Califorma licensed
California Licensed C16 contractor Plans and permits shall be submined 10 the City of Lemon Grove

Building
Systen.

Dept. prior to restoring the system o service. or any alterations or additons w the existing
FCO01.6.901.7.6. CFC 1057, 105 7.1

There are currently fire sprinkler beads with non-permitted coverings placed over them. At no tme shall
fire sprinkler heads be covered. abstructed. or tampered with i any way CFC 9018

There appears to be sienificant non-permitied construction on the premises (bedivom additions and garage
conversion), Cantact the City of Lemen Grove Building Department to submit required plans and permits
in order to comply with all applicable codes and standards Further requizements may follow. CFU105.7

There are multiple electrical pancls that appear to have been installed and or altered without pevinit (fromt
northwest corner extesior, east hathway interior) that are currently presenting o five and elech ocution
hazard Al electrical panels on the interier and exteriol portions of the building shall be serviced and

rendered safe and conphiant by a California Licensed Electrical Convactor. Addidonallv, 1eplace or vepai

any and all missing. broken. and or dislo electrival owtlet and junction boxes as required throughou

sraits for amy and all electuical wark w be done on the

the building  Submit appropriate plans and p
premises through the City of Lemon Grove Building Departnent. CFC 603 1 6O5.6

El Cajon La Mesa Lemon Grove

100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue

El Cajon, CA 92020 La Mesa, CA 91942 Lemon Grove, CA 81945
(619) 441-1601 (619) B67-1355 (619) 825-3835
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“({HEARTLAND FIRE & RESCUE

SERVING THE CITIES OF EL CAJON, LA MESA AND LEMON GROVE

Smoke detectors on site are non-uperational and lueated in areas that are not compliont. Provide w orking
Calilornia State Fire Marshal approved smoke detectors and install according to State Law and
manufacturer’s specifications CFC 9072317

There are currently no five extinguishers present on site, Provide appropriately rated fire extinguishers at
approved Jocations m order to satisly requirements based ou the buildings occopancy classification. CFC
906

“No Smoking” signy shall be posted where smoking and improper dispasal of burning marerials is creating
afire bazard  Tenants are being allowed o smoke in areas where approved disposal receptacles are not
provided and are leaving burning materials in dry weeds. under beds. on furniture. and other areas
containing combustible materiuls. This is a fire hazard due to the improper disposul of burning materials,
CreateT

There is o medical oxygen tnk being stored adjacent to an open flame (gas) water heater, This presents an
immediaie fire hazard, Remove oxvgen tink to safe location and maintain 3 feet of clearance around water

heater at all tmes  CFC 305 1

The windows in each bedroom are required 1o be Emergency Es

ape and Rescue openings and the
currently mstalled windows do not meet these requirements. Consult with the City of Lemon Grove
Building Dept in order w comply with all requirements  CFC 1029, 1029.5.

The mechanical ventilation for the clothes drver is not approved  Consult with the City of Lemon Grove
Building Dept. in order o comply with all requivements  CFC 3051

Pine needles are accumulating in excess on the root of the structure and are ereating a potential five hazard
Pertodically semor e pine needles from roof to ensure that any potential for a fire hazard is abated, CFC
SO T304 00, 30400 20 COR Tatde 19 Div, 188 3.07 (b

There are currently 72 tenant rooms on site, This does not comply with the as gned occupancy
clagsification fon the building or the City of Lemon Grove Building Department records. Consult with the
City of Lemon Grove Building Dept. m order © comply with all requirements, A design professional such
as an architect must submit construcuon documents and o detailed occupaney classification analvas in
order to determine the appropriate oceupaney classification. Additional requirements are anticipated once

the occupaney classificition has been determined.

There are no punic hardware devices locuted on exit doovs. These are required bused on the oceupaney of
this building. Additonally. thumb-turn dead-bolt Tocks are present on doos leading ta the exterior of the
building which are not peymitted atamy time based on e oceupancy classitication. Consult with the Cin

of Lemon Grove Building Dept in order o comply with all requirements. CFC 10

El Cajon La Mesa " Lemon Grove

100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue

El Cajon, CA 92020 La Mesa, CA 91942 Lemon Grove, CA 91945
(619) 441-1601 (619) 667-1355 (619) 825-3835



Attachment J

{HEARTLAND FIRE & RESCUE

SERVING THE CITIES OF EL CAJON, LA MESA AND LEMON GROVE

Please contact me with any questions or concerns vou may have. Al violations must be corvected immedintely,
A re-imspection will occur on or after September 11, 2016 to verify compliance.

Thank vou,

Shaun Richardson

Heartland Fire & Rescue

Fire Inspector 1

Office: (619) 825-38406

Cell: (619) 4335834

Fax: (619) 4d]-1648
srichardsongheardandfire.et

El Cajon La Mesa Lemon Grove
100 E. Lexington Avenue 8054 Allison Avenue 7853 Central Avenue
El Cajon, CA 92020 La Mesa, CA 91942 Lemon Grove, CA 91945
(619) 441-1601 (619) 667-1355 (619) 825-3835
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Attachment K

2545 Crestline Drive Vicinity Map
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LEMON GROVE CITY COUNCIL
AGENDA ITEM SUMMARY

temNo. 3 =
Mtg. Date __September 6, 2016
Dept. __Mayor’s Office__

Item Title: Guidelines for Community input to City Council

Staff Contact: Mary Teresa Sessom, Mayor |

Recommendation:

City Council discussion

Item Summary:

This item is on the agenda at the request of Mayor Sessom, to discuss guideline for community

input to City Council Members.

Fiscal Impact:

None.

Environmental Review:
X Not subject to review

[] Categorical Exemption, Section

Public Information:
X None [] Newsletter article
[] Notice published in local newspaper

Attachments:

None.

[] Negative Declaration
[1 Mitigated Negative Declaration

] Notice to property owners within 300 ft,
[] Neighborhood meeting




